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Judgment of 2 April 2015 – AC-I.-14-0169 
Factual and Procedural Background: [1] Më 11 prill 2005, paditësi “Sintelon” SH.A.On 11 April 2005, the Claimant JSC S parashtroi padi kundër të paditurës AKM-së.filed a claim against the Respondent KTA. Sipas padisë, Kompania “Sintelon” , është pronarja e vetme e “Fazita-Sintelon” SH.PK – ndërmarrje e shitur nga Agjencia Kosovare e Mirëbesimit si ndërmarrje shoqërore më 16 shtator 2004. Për ta provuar këtë pretendim, paditësi e prezanton një vendim të l ëshuar më 28 tetor 1992 nga Organ i Drejtues i Përkohshëm , i NS H “Fazita – Fabrika e Tapetave” , që të bashkohet me “Sintelon” , një Shoqëri Aksionare , e cila kryesisht kishte kapital privat.According to the claim, the company S is the sole owner of F-S LLC – the enterprise sold on 16 September 2004 by the KTA as a SOE. To prove this allegation, the Claimant introduced a decision issued on 28 October 1992 by the Interim Governing Body of the SOE "F – Wallpaper Factory", to join the S, a JSC, which had mainly maintained private capital. Më 4 nëntor 1992, Gjykata Ekonomike e Novi Sadit e regjistroi kompaninë që i mbijetoi bashkimit dhe rrjedhimisht të gjitha asetet dhe detyrimet e Fabrikës së Tapetave janë transferuar në “Sintelon”.On 4 November 1992 the Commercial Court in N. S./Serbia] registered the company that survived the merging and thus all assets and liabilities of the Wallpaper Factory were transferred to S. Megjithatë, Organi Drejtues i “ Sintelon ” vendosi që ta inkorporojë një Ndërmarrje të Re në Kosovë – që do të thotë “Fazita-Sintelon” Shoqëri me Përgjegjësi të Kufizuara.However, the Governing Body of S decided to incorporate a new company in Kosovo - namely F-S LLC. Më 2 dhjetor 1992, Ndërmarrja e re SH.PK ishte regjistruar në Gjykatën Ekonomike në Prishtinë si “Sintelon” SH.A.On 2 December 1992, the New Co LLC was registered in the Commercial Court in P./P. as JSC S si e vetmja themeluese.as solely established. 
[2] Kjo situatë ligjore ka vazhduar të ekzistojë deri në ardhjen e Forcave Ndërkombëtare në Kosovë.This legal circumstance continued until the arrival of international forces in Kosovo.Pastaj e sapoformuara Agjencia Kosovare e Mirëbesimit , pas studimit të statusit të “Fazita-Sintelon” SH.PK vendosi që të mos e përfillë kompaninë që i shte bashk uar dhe ta trajtojë atë si Ndërmarrje Shoqërore, që ka rezultuar me privatizimin për shumën e përgjithshme prej 3 331 250 euro. Then the newly established KTA, after studying the status of F-S LLC decided to disregard the company joined and to treat it as a SOE, which resulted in its privatization accruing the total amount of … euros. 

[3] Kërkesa e paditësit është që t'i paguhej shuma prej 3 . 331,250.00 euro me interes , që nga data 16 shtator 2004 , deri në pagesën përfundimtare.The Claimant is claiming payment of the amount of … euros including interest from 16 September 2004 until the final payment.Përveç kësaj, paditësi gjithashtu kërkoi që t'i jepet shuma prej 250,000.00 euro, për kompensimin e humbjes së profitit si rezultat i trajtimit të paligjshëm nga ana e AKM-së. In addition, the Claimant also claimed payment of … euros as a compensation for the lost profit as a result of illegal treatment by the KTA. 

[4] Më 26 tetor 2005, AKM-ja parashtroi në Dhomë ne Posaçme të Gjykatës Supreme mbrojtjen e saj ndaj padisë. AKM kërkon nga gjykata që të urdhërohet paditësi që të paraqet më shumë prova për padinë.On 26 October 2005, the KTA submitted its defence to the claim with the Special Chamber of the Supreme Court. The KTA requests from the Court to order the Claimant to submit more evidence in support of the claim. Ndër të tjera, AKM kërkon t ëAmongst others, the KTA requests to prove whether theprov ohetne se aksionarët e kanë miratuar padinë e tanishme , ose janë këshilluar për veprimin e ndërmarrë nga menaxhmenti; shareholders have approved the current claim, or are advised for the action undertaken by management; se paditësi i vëzhgonte veprimtaritë e vartësit t ë saj të pohuar “Fazita” dhe se i ka paguar aksionarët e saj;that the Claimant monitored the activities of its alleged affiliate F and that has paid its shareholders;se paditësi kishte bërë ndonjë investim në vartësin e saj të pohuar “Fazita” dhe kërkon prova se si ishte llogaritur humbja financiare e pretenduar nga paditësi. that the Claimant had made any investment with its alleged affiliate F and requires proofs how the financial loss alleged by the Claimant was calculated.
[5] Further inNë vijim të mbrojtjes së AKM-së, kjo shkrirje nuk ishte e bazuar në Ligjin Federativ mbi Ndërmarrjet (i miratuar në vitin 1988 dhe i publikuar në Gazetën Zyrtare nr. 77/88, më vonë i ndryshuar në vitin 1989 dhe dy herë në vitin 1990), që mund të përbënë Ligj të Zbatueshëm, sepse dispozitat e rëndësishme të këtij ligji nuk ishin zbatuar gjatë shkrirjes.FuerF the KTA’s defence, it asserts that this merging was not based on the Federal Law on Enterprises (adopted in 1988 and promulgated in Official Gazette No 77/88, later amended in 1989 and twice in 1990), which may constitute an Applicable Law because the significant provisions of this law were not applied during the merging process. 

[6] Ndryshe, e paditura pretendon se baza e kësaj shkrirje gjendet në Masat e Përkohshme për Mbrojtjen e të Drejtave të Vetë-Menaxhimit dhe Mbrojtjen Shoqërore të Fazitas të miratuara nga Kuvendi i Serbisë më 6 nëntor 1990. Për më tepër, e paditura pohon se ky ligji i fundit nuk nënkupton Ligjin e Zbatueshëm sipas Rregullores së UNMIK-ut 1999/24, së pari sepse nuk e plotëson hendekun legjislativ brenda kuptimit të nenit 1.2 të Rregullores së UNMIK-ut 1999/24.Otherwise, the Respondent claims that the grounds for this merging are with the Interim Measures for the Protection of the Rights of Self-Management and Social Protection of F, adopted by the Assembly of Serbia on 6 November 1990. Moreover, the Respondent asserts that this law does not mean the Applicable Law under UNMIK Reg 1999/24, primarily because it does not cover the legislative gap in virtue of Sec 1.2 of UNMIK Reg 1999/24.AKM-ja pretendon gjithashtu se neni 1.2 të Rregullores së UNMIK-ut paraqet një presupozim se ligjet e kaluara nga data 22 mars 1989 , normalisht se nuk janë të zbatueshme dhe se barra e provave i mbetet paditësit që një ligj pas datës 22 mars 1989 nuk ishte diskriminues. The KTA also claims that the Sec 1.2 of UNMIK Reg [1999/24] introduces a presumption that laws before 22 March 1989 normally are not applicable and the burden of proof rests with the Claimant that the law after 22 March 1989 was not discriminatory. 

 

[7] Në seancën dëgjimore të mbajtur më datën 20 qershor 2013, T rupi G jykues e ftoi në cilësinë e të paditurës Agjencinë Kosovare të Privatizimit (AKP) si ex lege pasardhëse e ish - Agjencisë Kosovare të Mirëbesimit (AKM).At the hearing held on 20 June 2013, the trial panel summoned the Respondent - PAK as the ex lege successor of the former - KTA.Në të njëjtën seancë dëgjimore, paditësi sqaroi se k ompania p aditëse (Sintelon) ishte shkrirë me kompaninë e quajtur “Tarkett” SH.PK nga Backa Palanka , dhe si rezultat i kësaj paditësi do të duhej të konsiderohej si “Tarkett” SH.PK nga Backa Palanka. At the same hearing, the Claimant explained that the claiming company (S) was merged with a company called T LLC from B. P.[/Serbia], and as a result the Claimant should have been considered as a T LLC from B. P.[/Serbia]. 

[8] Të dyja palët në këtë lëndë (paditësi dhe e paditura) konfirmuan se ato mbesin prapa padisë, përkatësisht , e paditura prapa mbrojtjes së parashtruar ndaj padisë së AKM-së më 26 tetor 2005.Both parties in the case at hand (Claimant and Respondent) confirmed that they stand by the claim, respectively the Respondents stand by the defence to the claim filed by the KTA on 26 October 2005. 

[9] Në seancën dëgjimore të mbajtur më 22 janar 2014 , çështja kryesore ishte pranueshmëria dhe lidhja e dëshmisë së kërkuar.At the hearing held on 22 January 2014, the main issue was the admissibility and connection of the requested evidence.Pas seancës d ë gjimore , kolegji vendosi se pranueshmëria dhe lidhja e dëshmive me shkrim , do të vendosej gjatë seancës vendimmarrëse për merita. After hearing, the Panel decided that the admissibility and connection of evidence in writing will be decided during the deliberation on the merits. 
[10] Seanca e fundit dëgjimore për këtë lëndë ishte zhvilluar më 13 mars 2014. Që të dyja palët deklaruan se nuk kanë propozime të reja për prova të tjera, andaj gjykata vendosi që ta mbyllë procedurën e provave për këtë lëndë dhe ua dha fjalën palëve për deklaratat përfundimtare.The last hearing for this case was held on 13 March 2014. Both parties declared that [they] have no new suggestions for additional evidence, so the court decided to close the proceedings of the evidence over this case and gave the word to the parties for their closing statements. 
[11] Është e rëndësishme që të nënvizohet se të dyja palët i mbrojtën qëndrimet e tyre të mëparshme.It is important to emphasize that both parties stood by their previous approaches. 
[12] Pasi që të dyja palët i kërkuan shpenzimet, Gjyqtari Kryesues u dha atyre 5 ditë që ta specifikojnë shumën e shpenzimeve të kërkuara.Given that both parties have claimed the costs, the Presiding Judge has given them 5 days to specify the amount of costs claimed. 

[13] Më 14 mars 2014 (brenda afatit), AKP-ja iu përgjigj urdhrit të gjykatës dhe i kërkoi shpenzimet në shumën e përgjithshme prej 992 euro (nëntëqindenëntëdhjetedy euro).On 14 March 2014 (within deadline), the PAK complied with the court order and claimed the costs in the total amount of … euros (… euros).
[14] Më 25 mars 2014 (pas afatit), përfaqësuesi i paditësit,On 25 March 2014 (after the deadline), the Claimant’s representative complied with the Ciu përgjigj urdhrit të gjykatës dhe i kërkoi shpenzimet në shumën e përgjithshme prej 25558 euro (njëzetepesëmijepesëqindepesëdhjetetetë euro).Court Order and claimed the costs in the total amount of … euros (… euros). 

 
[15] M ë 15 prill 2014, Kolegji i Specializuar ka marr ë Aktgjykimin SCC-05-0113, me t ë cilin p adia e parashtruar për kompensimin e tjetërsimit të pronës në shumën prej 3,331,250 euro dhe humbjes së profitit në shumën prej 250,000 euro, refuzohet tërësisht si e pabazuar.On 15 April 2014, the Specialized Panel rendered Judgment SCC-05-0113, whereby the claim for compensation for the alienation of property in the amount of … euros and profit loss in the amount of … euros was entirely rejected as ungrounded. 
[16] Paditësi duhet t'ia paguajë Agje ncisë Kosovare të Privatizimit 992 euro për shpenzimet procedurale.The Claimant is required to pay the PAK the amount of … euros for the procedural costs. N ë arsyetimin ek ë tij aktgjykimi Kolegji i Specializuar thekson se p j esa kryesore e kësajIn the reasoning of the Judgment, the Specialized Panel states that the main part of this lawsuit çështje gjyqësore qëndron në gjetjet e gjykatës lidhur me dy çështjet kryesore :lies in the Court's findings related to two key issues: 

(1) Cilat ligje ishin të zbatueshme në shkrirjen e vitit 1992 dhe a ishin zbatuar ato ashtu siç duhet .(1) What laws were applicable to the merging of 1992 and if they were duly enforced. (2) Was it simply the fact that on behalf of the F the decision for merging was issued by the so-called Internal Body; sufficient to consider the transformation as discriminatory. 

[17] Sipas paditësit, Ligji për Kompanitë do të zbatohej vetëm në vitin 1988 dhe shkrirja e kundërshtuar ishte bazuar në nenin e tij 187-a.According to the Claimant, the Law on Companies would be applied only in 1988 and the challenged merging was based on its article 187-a. Sipas pikëpamjes së të paditurës , tërësia e ligjeve të privatizimit , të miratuara kah fundi i viteve të 1980 - ta dhe të njohura botërisht si “Ligjet e Markovicit” , (sipas kryeministrit të fundit të RSFJ-së Ante Markovic) do të duhej të zbatoheshin. In the view of the Respondent, the whole privatization laws, approved in the late 1980s - and the well-known "Laws of Marković" (according to last prime minister of the SFRY Ante Marković) should have been implemented. Prandaj shkrirja e bazuar në vetëm njërën nga ato , nuk ka efekt.Therefore merging based on only one of them has no effect. 

[18] Sa i përket çështjes së dytë, paditësi e paraqet mendimin se edhe pse imponimi nga ana e Organit të Përkohshëm në NSH-në “Fazita” ishte bazuar në ligje diskriminuese, kjo si e vetme nuk është e mjaftueshme për ta konsideruar shkrirjen diskriminuese.Regarding the second issue, the Claimant presents the view that although the imposition by the Interim Body in the SOE F was based on discriminatory laws, it is not itself sufficient to consider the merging as discriminatory. Ajo çfarë është e rëndësishme sipas paditësit është , mënyra se si ishte bërë transformimi (në këtë rast shkrirja).What is important according to the Claimant is that how the transformation was made (in this case the merging). Fakti se shumica e punëtorëve të “Fazita – Sintelon” SH.PK të cilëve u ishin dhënë aksionet falas ishin të origjinës shqiptare , dëshmon se procesi ishte zhvilluar në një mënyrë jo-diskriminuese , pretendon padit ë si .The Claimant alleges that because most of the employees of F-S LLC who were given free shares, were of Albanian ethnicity, proves that the process was conducted in a non-discriminatory way.
 

[19] Sipas vler ë simit t ëAccording to assessments of the first instance, UNMIK Reg 2002/12 shall apply because the privatization of the property in stance was done in 2004. Sipas asaj Rregulloreje, neni 5.4, çfarëdo shkrirje që ka ndodhur pas datës 22 mars 1989 është e vlefshme vetëm nëse bazohet në ligjet e zbatueshme , dhe të jetë ekzekutuar në mënyrë jo-diskriminuese.Under that Regulation, Sec 5.4, any merging that occurred after 22 March 1989 is valid only if based on applicable laws and to be [correct: if] executed in a non-discriminatory way.Shkrirja në fjalë kishte ndodhur në vitin 1992 dhe prandaj i përmbush të dyja kërkesat. Merging in question occurred in 1992 and therefore satisfies both requirements.Shkrirja ishte e tipit “marrje përsipër” – NSH “Fazita” ishte absorbuar tërësisht nga SH.A. Merging was like "taking over" - SOE F was completely absorbed by JSC “Sintelon” dhe e kishte humbur personalitetin e saj ligjor.S and had lost its legal personality. Kapitali në pronësi shoqërore i “Fazitas” ishte bërë pjesë e kapitalit kryesisht në pronësi private të kompanisë absorbuese.The socially-owned capital of F became part of the capital mainly in the private ownership of the absorbing company. Prandaj, shkrirja e vitit 1992 ishte vetë shembulli klasik i privatizimit – një pjesë e kapitalit shoqëror ishte transferuar për t'u bërë pjesë e kompanisë kryesisht private.Therefore, the merging of 1992 was itself a classic example of privatization - a part of social capital was transferred to become part of the primarily private company.Rrjedhimisht–ligjet përkatëse të privatizimit do të zbatoheshin. Consequently, privatization related laws would apply. 

[20] Gjykata gjeti se në kohën e shkrirjes , Ligji për Qarkullimin dhe Shitjen e Kapitalit Shoqëror (LQShKSh) i vitit 1990 ofronte rregulla lidhur me çështjet e privatizimit.The Court found that at the time of the merging, the Law on Turnover and Disposition of Socially-Owned Capital (LTDSOC) of 1990 set forth rules concerning privatization issues. Në të vërtetë, ky ligj – edhe në versionin e tij të parë të vitit 1989 – ishte miratuar pas afatit të parashikuar në Rregulloren e UNMIK-ut 1999/24 (22 mars 1989).In fact, this law - even in its first version of 1989 - was adopted after the deadline specified in UNMIK Reg 1999/24 (22 March 1989).Megjithatë, ligji që ishte rregullorja e parë për privatizimin, nuk ishte vetë diskriminues dhe andaj duhet të zbatohet në përputhshmëri me nenin 1.2 të Rregullores së UNMIK-ut 1999/24. However, the law that was [a] first regulation on privatization was not itself discriminatory and therefore should be applied in accordance with Sec 1.2 of UNMIK Reg 1999/24. Sipas nenit 2 (1) të LQShKSh-së, një ndërmarrje mund të shitet tërësisht ose pjesërisht dhe fondet e siguruara nga kjo i takojnë Fondit për Zhvillim – një organ i veçantë i themeluar në secilën prej anëtarëve përbërës të RSFJ-së.According to Art 2(1) of LTSSC [correct: LTDSOC] an enterprise can be sold whole or in part, and the proceeds accrued shall be allocated to the Development Fund - a special body established in each of the constituent members of the SFRY.Kontrata për shitjen/privatizimin e entiteteve në pronësi shoqërore dhe kapital do të përmbyllej nga Fondi për Zhvillim siç thotë neni 2-b. The contract for the sale / privatization of socially-owned entities and capital will be encompassed by the Development Fund as per Art 2-b [of the LTDSOC].Në pajtim me nenin 4 të të njëjtit ligj, agjenci të veçanta do të ofronin vlerësime mbi vlerën e kapitalit shoqëror për shitje. In accordance with Article 4 of the same law, an individual agency will provide estimates on the value of social capital for sale. Shkrirja në mes të SH.A.The merging between the JSC “Sintelon” dhe N.SH.S and the SOE “Fazita” e kishte efektin e shitjes për një Ndërmarrje Shoqërore të tërë dhe rregullat për privatizim do të zbatoheshin.F had the effect of sale of the entire SOE and privatization rules would apply.Ndryshe, SH.A. Otherwise, the JSC “Sintelon” praktikisht e fitoi ndërmarrjen falas.S practically acquired the enterprise for free.Fakti se më vonë Menaxhmenti i Kompanisë u dha aksione falas punëtorëve të “Fazitas” është i parëndësishëm – punëtorët nuk ishin pronarët e kapitalit në pronësi shoqërore. The fact that the later the management of the Company granted free shares for the workers of F is insignificant as workers were not owners of the socially-owned capital. Për sa kohë që kompania që i mbijetoi bashkimit fillestarë kishte të meta ligjore, inkorporomi i mëvonshëm i SH.PK-së “Fazita-Sintelon” si dhe të gjitha ndryshimet në regjistrim dhe në statusin e Kompanisë “Sintelon” , nuk kanë pasur efekt në kapitalin në pronësi shoqërore në fjalë.As long as the company that survived the initial union had legal deficiencies, subsequent incorporation of the LLC F-S and all changes in registration and status of the company S had no effect on the socially-owned capital in stance.Për të tërë periudhën , nga themelimi i saj deri në privatizim në vitin 2004 “Fazita – Fabrika e Tapetave” do të duhej të konsiderohej si Ndërmarrje Shoqërore . For the whole period, from its foundation until privatization in 2004 "F – Wallpaper Factory" should be considered as SOE. 

[21] Kur është fjala për çështjen e diskriminimit përgjatë shkrirjes, gjykata është e mendimit se në këtë rast nuk ka rëndësi.ConcerningCConcerning the issue of discrimination during merging, the Court is of the opinion that for the case at hand it does not matter.Duke vendosur për shkrirjen pa e ndjekur procedurën e rregullt të privatizimit, Organi i Përkohshëm i caktuar për NSH-në “Fazita” e lëshoi një vendim të paligjshëm dhe nuk ka rendësi nëse ky vendim ishte përmbaruar në mënyrë jo-diskriminuese. Having decided on the merging without complying with the normal procedure of privatization, the Temporary Body assigned for the SOE F issued an unlawful decision and it is unimportant whether this decision was executed in a non-discriminatory way. 

[22] Prandaj, padi a për kompensim të humbjes së pronës dhe humbjes së profitit , do të refuzohen si të pabazuara.Therefore, a claim for compensation for loss of property and loss of profits will be rejected as ungrounded. 

 
[23] On 19 May 2014 the Appeal was filed against Judgment SCC-05-0113 dated 15 April 2014 of the Specialized Panel, by the JSC T from B. P./Serbia, due as it is said, breach of procedure, erroneous determination of the factual situation and wrongful law interpretation. 

[24] Initially, the Appellant objects the assessments of the Specialized Panel that the union-merging of F and S which occurred in 1992 constituted a classical example of privatization, given that the socially-owned capital was transferred, namely it becomes primarily a private company, therefore laws on privatisations were applied, basically the LTDSOC. The Panel established that the LTDSOC although adopted after 22 March 1989 was not discriminatory and shall be applied in accordance with Sec 1.2 of UNMIK Reg 1999/24. The Panel established that the upheld decision for merging without obeying respective procedures of privatization, which the temporary body imposed on SOE F, was an unlawful decision and the procedure to render this decision is unimportant. 
[25] According to the Appellant the Law on Enterprises (official gazette of SFRY No 77/88, 40/89) applied for the subject matter transaction. The Law is valid along with Sec 1.1 of UNMIK Reg 1999/24 taking into consideration that [it] has entered into force on 1 January 1989, namely before 22 March 1989. Art 187(1) of the Law on Enterprises sets forth that decisions on change of the enterprise status (separation or merging) shall be rendered by the administrative body of the enterprise. Under Art 187a(3) [of the Law on Enterprises] it is defined that the mutual relations of enterprises arising from the status changes will be set forth by the contract. For this purposes the F enterprise management – interim body rendered a decision for joining – merging respectively integration of enterprise F with enterprise S on 28 October 1992. In accordance herewith may be noticed that the procedure was followed as it was set forth by Art 187a(1) of the Law on Enterprises. In addition, enterprise F and S, on 28 October 1992 signed the protocol whereby [they] established mutual relations in accordance with Art 187a(3) of the Law on Enterprises. Art 27 of the Law on Enterprises defines that enterprises stated in paragraphs (1) to (4) of this Article (socially-owned enterprises, enterprises of corporations, mixed ownership enterprises and privately-owned enterprises), have the same status but also rights and obligations in the market. In consideration of this provision, it is obvious that SOEs have also had the rights and obligations in the merging procedure with privately-owned enterprises in accordance with Art 187a of the Law on Enterprises. The Appellant alleges that no provisions exist to prohibit such merging. According to him the reasoning in the judgment of the first instance Panel is erroneous taking into consideration that the social capital of F became part of private ownership enterprise. For the existing transaction the LTDSOC shall apply. At the time the LTDSOC and the Law on Enterprises were valid and no provisions were in force to oblige F and S to apply the LTDSOC instead of the Law on Enterprises. F and S have chosen to apply the Law on Enterprises because it was in the common interest of the enterprises taking into consideration that this was a more efficient manner to commence with business cooperation. Moreover, the legality of the transactions are also confirmed by the fact that the transaction (merging and separation) were registered with the competent body of the state namely with the Economic Court in P./P. and in the Economic Court in N. S.[/Serbia]. 
[26] In addition, attention shall be paid to the UNMIK Reg 2002/12 which sets forth that the unification-merging may be done when the SOEs, in a way as it is defined by Sec 5.4 of this Regulation: 

A re-registration or merger of a Publicly-owned or Socially-owned Enterprise 
after 22 March 1989 shall affect its status as a Publicly-owned or Socially-
owned Enterprise only if such re-registration or merger was: Based on 
Applicable Law; and Implemented in a non-discriminatory manner”.
[27] In spite to what is stated hereupon, the subject matter transaction would be allowed pursuant to applicable law even if it was based on any grounds of the Law on Enterprises or the LTDSOC.
[28] Merging and separation of SOEs was allowed pursuant to the Law on Enterprises (which is valid in accordance with UNMIK Reg 1999/12, taking into consideration that was adopted on 22 March 1989). Furthermore, transformation of the social capital into private capital was allowed in accordance with the LTDSOC (which is valid as it is not discriminatory, in accordance with Sec 1.2 of UNMIK Regulation 1999/12. Basis for the respective transaction is the one valid for application of Sec 5.4 of UNMIK Reg 2002/12, not the steps which should have been undertaken during the process of implementation of this transaction. Taking into consideration the above, [the] mentioned merging or separation of F was based on a valid law. Therefore, the first condition pursuant to Sec 5.4 of UNMIK Reg 2002/12 was fulfilled. The second condition that the transaction was not implemented in a discriminatory manner was also fulfilled as it is clarified by the following paragraph.
[29] At the hearing held on 22 January 2014 the Respondent confirmed that a single contestable issue among parties remains whether the interim measures were discriminatory or not. The Respondent does not mention the non-discriminatory manner of merging as contentious. This is sufficient for the Court to establish that the second condition under Sec 5.4 of UNMIK Reg 2002/12 was fulfilled. According to the Appellant this is confirmed by the fact that during the process no employees of Albanian ethnicity were expelled from their working positions. In this aspect it shall be specified that the Respondent has provided proofs related to employees’ employment termination which occurred prior to merging of F. However, dismissal of Mr. Sa Sa occurred in December 1990, whereas Mr. R Z was expelled in October 1991. Merging of F took place in October 1992 and the said dismissal and expelling could not have been obstacles for merging and do not confirm the Respondent’s allegations over the discriminatory manner of the F merging. The Respondent provided no proofs on termination of employments after merging (as no employments of employees were terminated). 

[30] Concerning the Status Determination Report (SDR) whereby the Respondent intended to indicate that the merging of F was followed by discriminatory actions. The Claimant established that the SDR contains errors. For instance, under point b 2.4 of the SDR, it is erroneously stated that the Head of Legal Service was expelled because of political reasons in 1993. Moreover Mrs. So Gj, Head of the Legal Unit, continued to work in F until 1999. Under point B [correct: b] 8.2 [of the SDR] it is stated that the registration of a company as F-S, a ground which Serbia considers as a social company whereas the extract attached by the court registry indicates that the company is in private ownership. It is apparent[ly] the SDR intention not to show the manner the F merging was carried out, but to provide the Respondent with a ground to set aside the merging, and to sell F afterwards, alleging that merging never took place. 

[31] The Appellant replicates [correct: replies] and cites Sec 5.4 of UNMIK Reg 2002/12 which sets forth: 

A re-registration or merger of a Publicly-owned or Socially-owned Enterprise 
after 22 March 1989 shall affect its status as a Publicly-owned or Socially-
owned Enterprise only if such re-registration or merger was: Based on 
Applicable Law; and Implemented in a non-discriminatory manner. 
The fact that the interim body administered the F at the moment of merging with S shall not be considered discrimination because of the following: (i) most of the employees were of Albanian ethnicity; (ii) no employees of Albanian ethnicity were expelled; (iii) employees of Albanian ethnicity enjoyed the same status before merging, acquired free shares in S which is not contestable among parties. 

[32] In view of all these facts and grounds, the Appellant suggests the Appellate Panel to entirely amend [correct: quash] the appealed Judgment SCC-05-0113, dated 16 April 2014; to grant the Claimant’s request and to oblige the Respondent to pay the Claimant the amount of … euros, including interest accrued from 16 September 2004 until the final payment; to pay the Claimant the amount of … euros including the interest, and to compensate the Claimant with the amount of … euros for the proceeding costs; or to set aside in full the appealed judgment. 

[33] On 29 May 2014 the PAK filed a response to this Appeal whereby amongst others it is said that the PAK entirely objects the Appeal considering it to be legally ungrounded. The Appellant’s Representative[s] have only repeated their ungrounded statements provided earlier in the proceedings, and did not prove to have any alleged breach. For this reason, the PAK upholds the challenged judgment and considers it to be correct and legal. 

[34] The PAK suggests to reject the Claimant’s appeal and to uphold the challenged judgment. 
Legal Reasoning: [35] The Appeal is ungrounded. 
[36] Pursuant to Art 64.1 of the Annex, the Appellate Panel decided to dispense with the oral proceedings.
[37] The Appellate Panel upon careful examination of all appealing allegations, the appealed Judgment and all [pieces of] evidence submitted in the case file came to a conclusion that the Appeal is ungrounded. 
Appealing allegations and findings of the Appellate Panel 
[38] Initially, the Appellant objected the Judgment of the Specialized Panel in all points of its reasoning. 

[39] The Appellant quotes Art 27 of the Law on Enterprises which defines that enterprises stated in paragraphs (1) to (4) of this Article (socially-owned enterprises, enterprises of corporations, mixed ownership enterprises and privately-owned enterprises), have same status but also rights and obligations in the market. According to the Appellant, taking into consideration this provision, it is obvious that SOEs have also had rights and obligations in the merging procedure with privately-owned enterprise in accordance with Art 18 a, of the Law on Enterprises and the Appellant alleges that no provisions exist to prohibit such merging. 

[40] Based on the Appellant’s allegations, the Appellate Panel has found that paragraphs (1) to (4) of Art 27 of Law on Enterprises which is referred[-to] by the Appellant sets forth decisively that the decision on merging one of another enterprise by the enterprise that joins [correct: merging one company with another] necessarily requires consent of the employees’ council of the enterprise. In virtue of the facts introduced in the case files the decision was rendered through a protocol signed by the members of the interim body of F installed by Serbia and a representative of the JSC S with no members of Albanian ethnicity, whereby the merging of the SOE F with the JSC S from B. P./Serbia was approved. By doing so, an illegal action was undertaken as it was rendered by the interim body without approval of the employees’ council which represents the interest and willingness [correct: will] of [the SOE’s] employees. 
[41] The Appellate Panel has also found that in conformity with Art 14 of the Law on Enterprises (Official Gazette No 77, dated 31 December 1988)


[e]mployees shall decide to organize the joint associated labour organization, in 
accordance with the Statute of the Enterprise. 
Meanwhile, this matter is set forth by the Art 13 of the Statute of this SOE which reads that: 

the employees may change the organization of the enterprise so as it can join, 
merge into another enterprise or to be divided in two or more enterprises. The 
employees will decide concerning the changes and organization of the enterprise 
by the majority votes of the total number of employees, through referendum. 
[42] As it is stated hereupon, for the case at hand it is obvious that changes in the Enterprise were undertaken in full contradiction with Art 13 of the Law on Enterprises and contrary to Article 13 of the Statute of the Enterprise. 

[43] According to the Appellant Art 187(1) of the Law on Enterprises sets forth that decisions on change of the enterprise status (separation or merging) shall be rendered by the Management Body of the enterprise. The Appellant also mentions Art 187a(3) [of the Law on Enterprises], which defines that the mutual relations of enterprises arising from the status changes will be set forth by contract.

[44] The Appellate Panel found that Art 187 of the Law on Enterprises of 29 December 1988 which is referred by the Appellant, with Supplements and Amendments of this Law of 8 August 1990, Art 187 was deleted and Art 187a was inserted, which was related to statutory changes. This amendment of the basic law pursuant to which the decision was rendered, took place in a period defined by Sec 1.1 and 2 of UNMIK Reg 1999/24 on discriminatory laws, because the law was amended on 8 August 1990. For this reason the appealed allegations are ungrounded. 

[45] The Appellate Panel finds that initially, the decision was rendered by interim bodies at the time when the interim measures were installed in all enterprises of Kosovo, facts which are well-known, and decisions of the body were arbitrarily and contrary to legal provisions. Thus, the decision was rendered by an incompetent body, therefore such decision was unlawful from the beginning. 

[46] On the other hand, related to other legal requirement of Art 187a(3) [of the Law on Enterprises] which set forth that: 


mutual relations of enterprises arising from the status changes will be set forth 
by the contract. 
In the case at hand, we have no such mutual relations because the social capital of F was given for free to a private company. This is contrary to the LTDSOC, Art 2 of which reads on sale of the capital and for the body which may render such decision for sale, to be the employees council. To the contrary, in the case at hand the social capital of the SOE F was given away for free or merged in a JSC in Serbia, which constitutes a typical example of arbitrary and illegal decisions. 
[47] The Appellate Panel has found that truly as asserted by the Appellant a large number of employees of Albanian ethnicity retained their work and even shares were distributed to them. However, the problem lays in the fact if any of managers of Albanian ethnicity remained to work with the SOE. If we have a look over the report dated 28 October 1992, where the merging procedures and reasons for transformation of F were discussed, no Albanian was amongst the six members of the Interim Body of the Enterprise.

[48] This proves another crucial moment that all transformation procedures were undertaken by violent or interim bodies installed by the Government of [correct: in] Belgrade, having no until then Albanian manager and without approval of the employees council. Although a certain number of the employees retained, [all Albanian] managers of the SOE were dismissed from their duties and substituted by an interim management. Whereas the labor force continued to work as they were needed to maintain production. 
[49] For the above reasons, the Appellate Panel establishes that the Claimant’s appealing allegations are grounded. Therefore, the Appeal is rejected as ungrounded, and consequently the appealed Judgment of the Specialized Panel is hereby upheld to be correct and legally grounded. 

[50] Therefore, because of the reasons stated above and pursuant to Art 10.10 of the LSC, it is decided as in the enacting clause of this decision.
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