SUPREME COURT OF KOSOVO PML 117/2014

Basic Court Case Number
Ppr 11/2013

23 june 2014

THE SUPREME COURT OF KOSOVO, in a panel composed of EULEX Dag Brathole as
Presiding Judge, and EULEX !uidge Esma Erterzi and Supreme Court Judge Nesrin Lushta as
panel members, assisted by “ULEX Legal Officer Natalie Dawson acting in the capacity of
racording clerk,

In the criminal case against:

Suspected of the criminal offences of:

Aggravated Murder in the form of depriving anather person of his or her life because of
national motives in co-perpetration, pursuant ta article 179(1.10) in conjunction with
article 31 of the Criminal Code of Kosovo, and criminalised further at the time of
commission of the nffence under articie 30(2) of the CLSAPK in conjunction with article 22

of the CCSFRY;

Attempted Aggravated Murder in the form of depriving another person of his or her life
because of national motives in co-perpetration, resulting in grievous bodily injury in co-
perpetration, pursuant to articles 179(1.10) and 189(2) in conjunction with articles 28, 31
and 189(2.1) and(5) of the CCX and criminalised also in the time of the commission of the
nffence under article 30(2) and article 38(2) of the CLSAPX in conjunction with article 19
ind 22 of the CCSFRY;

Attempted Aggravated Murder in the form of depriving another person of his or her life
because of national motives in co-perpetration, pursuant to article 179(1.10) mn
conjunction with articles 28 and 31 of the Criminal Code of Kosovo, and criminalised
‘urther at the time of commission of the offence under article 30(2) of the CLSAPK in
conjunction with articles 19 and 22 of the CCSFRY

Reciding upon a Request for Protection of Legality filed by Defence Counsel on behalf of
A. V. n S May 2014;
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“aking nto account the opiiten of the Office of the State Prosecutgts éffthe
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lovwing tha dehberanion and voting, 10 accerdance with Actic Pi\-lis of tha
ipreme Courfassues the follnwing: \



JUDGMENT

1. The Request for Protection of Legality filed by ANV is APPROVED.
The Rulings of the Court of Appeals on 20 April 2014 and 26 April 2014 are
ANNULLED and the case is RETURNED to the Court of Appeals for a further
decision.

REASONING

Procedural History:
1. Procedural Background

4. The criminal investigation was initiated on 21 February 2013 by a Ruling of
Initiation of Investigation. The investigation was expanded to include this
Defendant \/, n 10 March 2014.

b. On 15 April 2014 the Defendant was arrested and brought before the Pre-Trial
judge for a detention hearing.

c. The Pre-Trial judge ordered detention on remand for a period of one (1) month, to
expire on 15 May 2014.

On 17 April the Defendant himself filed an appeal against this Ruling.

d. On 20 April 2014 the Court of Appeals rejected this appeal and affirmed the Ruling
of the Pre-Trial Judge.

e. On 18 Aprit 2014, the Defence Counsel filed an appeal via post on behalf of the
Defendant which was received by the Basic Court of Mitrovicé/a on 22 April 2014.

f. On 26 April 2014, the Court of Appeals issued a Ruling dismissing the appeal of

the Defence Counsel as inadmissible..

On 5 May 2014, the Defence Counsel filed a Request for Protection of Legality

against the ruling of Pre-trial Judge in Basic Court of Mitrovicé/a, dated 15 April

2014, and the rulings of the Court of Appeal in Prishtina, dated 20 April 2014 and

26 April 2014 mentioned above.

h. On 9 June 2014, the Request for Protection of Legality was served on the State
Prosecutor, who filed a reply on 12 June 2014.
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2. Submissions of the Parties

The Defence

FGCEER Y Grounded suspicion is not established in the Ruling of the Basic Court, nor indeed
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{ \cj}{w Court of Appeals, on 26 April 2014, was wrong to reject the appeal filed by
_"-“'I'J,‘efence Counsel on 22 April 2014. The fact that the Court of Appedls has
“jreviously decided on an appeal filed by the Defendant does not mean it shnuld
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of Appeals was obliged to decide on both appeals with the same Ruling, a5
apposed to two separate Rulings, in relation to the appeals tiled by the Defendant
and the Defence Counsel.

The Appellate Prosecutor

a.

(¢}

The Basic Court gave sufficient reasoning for its decision to impose detention on
remand on this Defendant.

The Court of Appeals addressed all the arguments raised by the Defendant in his
appeal.

Pursuant to article 61(1) CPC the Defence Counsel has the same rights as the
Defendant in this regard, and pursuant to article 189(3) CPC each party may file an
appeal within 24 hours of being served with the challenged Ruling.

The Defence Counsel therefore did not have the right to appeal separate from the
Defendant himself, and the Court of Appeals had already decided upon the Appeatl
filed by the Defendant.

Therefore the Court of Appeals did not violate the provisions of criminal
procedure.

The challenged Rulings should be affirmed and the Request for Protection of
Legality rejected.

Findings of the Court:

The Request for Protection of Legality is admissible and timely filed.

The Panel considered carefully the actions taken by the Court of Appeals in this
case.

The Ruling of the Basic Court of Mitrovicé/a of 15 April 2014 was served on the
Defendant on 17 April 2014. There is no evidence of the date on which the Ruling
was served on the Defence Counsel. Pursuant to article 189(2) CPC it must be
served on both the Defendant and the Defence Counsel separately.

The Defendant made the decision to compose and file his own Appeal. This was
received by the Basic Court on 17 April 2014. The Appeal was received by the
Court of Appeals on 19 April 2014.

Pursuant to the procedure set down in article 189(3) CPC, the Court of Appeals
held a deliberation on this appeal on 20 April 2014.

A further Appeal was filed by Defence Counsel on behalf of the Defendant. This
Appeal was posted to the Basic Court of Mitrovicé/a on 18 April 2014. It received
by the Basic Court of Mitrovicé/a on 22 April 2014, and the Court of Appeals on 25
April 2014, Pursuant to article 445(3) CPC the date of mailing shall be considered
the date of service of the Appeal, and therefore the /\ppea}*ﬁf_Fhe rD fence
Counsel is deemed to have been served on the Basic Court/ﬁ F,/htrovme/a\ 18
April 2014, , '/,e‘ LT G
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Defence Counsel are leemed o constitute one and thees m@ pa ,m «rmjxﬁél
aroceedings, and rhat article 19(1)(1.15) (PC defines \‘v r;}arhpsf‘m 'u‘m)t al
arnceedings as being tre State Prosecutor the De ranr‘qnt anfj‘wx‘m,tﬂ@\:l:?‘u 7.

RCLINES.

/)/



. In holding the deliberation on the Defendant’s Appeal on 22 Apnil 2014, the Court
of Appeals followed the procedure set down by the CPC. The Panel acknowledges
that, the Appeal of the Defence Counsel having not yet been received by the Basic
Court of Mitrovicé/a, the Court of Appeals could not have known of its existence,
or the intention of the Defence Counsel to file an Appeal, when it held its
deliberation. The Court of Appeals was obliged to follow the procedure set down
in article 189(3) CPC, and it did so.

i, Notwithstanding this, article 398(3) CPC is clear that the Court of Appeals shall
determine all appeals of the same judgment by a single decision. Therefore the
panel concludes that, all things being equal, the Court of Appeals should have
Jeliberated upon both the Appeal filed by the Defendant himself, and that filed by
the Defence Counsel on behalf of the Defendant, in the same deliberation, and
issued one Ruling on both Appeals.

j. The Panel therefore notes that the chain of events and the procedural
requirements of the CPC placed the Court of Appeals in a position in which it
would inevitably violate a rule of procedure in criminal proceedings whatever
action it took. A violation of the criminal procedural law has therefore taken place
in any event. -

k. The Panel concludes, in deciding what action it should take, that the Defendant’s
basic rights, including the right to defence counsel, must prevail. The Defendant’s
right to be heard is fundamental. Therefore, on balance, the Panel finds that the
Rulings of 20 April 2014 and 26 April 2014 should be annulled and the case
returned to the Court of Appeals with the intention that one deliberation takes
place to consider both Appeals together.

(. In the interim, the status quo should prevail. The Defendant should remain in
detention on remand until a further decision is taken by the Court of Appeals.
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