COURT OF APPEALS

Casenumber: PAKr 603/15
Date: 20 May 2016

THE COURT OF APPEALS OF KOSOVO in the Panel composed of EULEX Judge Radostin
Petrov as presiding and reporting Judge, EULEX dudgjnalka Veronika Karpati and Kosovo
Court of Appeals Judge Dritom Muharremi as panahimers, with the participation of EULEX
Legal Adviser Vjollca Krogi-Gérxhaliu acting as oeding officer, in the criminal proceeding
against:

1. N.K., son of xxx and xxx, Kosovo xxx, born on xxx imxoMunicipality of xxx,
xxX, graduated in xxx, currently employed as xxacldred average financial status,
with present residence at xxx, holder of the IDdaao. xxx;

2. A.Z., son of xxx and xxx, Kosovo xxx, born on xxx inxoMunicipality of xxx,
xxx graduated in xxx, currently xxx, declared gdothncial status, with present
residence in the xxx, Municipality of xxx, holdertbe ID. card no. xxx;

3. S.H., son of xxx and xxx, Kosovo xxx, born on xxx imepdMunicipality of xxx,
xxx graduated in xxx, currently xxx, declared gdothncial status, with present
residence at xxx, holder of the ID. card no. xxx;

4, SF., son of xxx and xxx, Kosovo xxx, born on xxx inxaMunicipality of xxx,
xxX, graduated in xxx, currently xxx, declared ags financial status, with present
residence at xxx, holder of the ID. card no. xxx.

All initially charged by an Indictment PPS no.30/glated 5 November 2012, and by the
amendment to the Indictment dated 28 March 2013vamdcharged with the following criminal
offences (as per the amended indictment and wibaraf prosecution during the closing
statements from the charges of Fraud in Officeyioiation of Article 341 (1) and (3) in
conjunction with Article 23 of the Criminal Code ldbsovo in force until 31 December 2012):

1. NK::

- (count one) Abusing official position or authgrittommitted in co-perpetration contrary to
Article 422 (1), read with Article 31 of CCK;

- (count two) Accepting bribes contrary to ArticB#3(1) pursuant to the Criminal Code of
Kosovo in force until 31 December 2012;



- (count three) Entering into harmful contracts tcary to Article 237 (1) (2) pursuant to the
Criminal Code of Kosovo in force until 31 DecemBéi 2;

2. AZ.:

- (count one) Abusing official position or authoriggmmitted in co-perpetration contrary
to Article 422 (1), read with Article 31 of CCK;

3. SH.:

- (count one) Abusing official position or authgricommitted in co-perpetration contrary to
Article 422 (1), read with Article 31 of CCK, and

- (count two) Accepting bribes contrary to ArticB#3(1) pursuant to the Criminal Code of
Kosovo in force until 31 December 2012;

4., SF.:

- (count one) Abusing official position or authgritommitted in co-perpetration contrary to
Articles 422 (1), read with Article 31 of CCK, and

- (count two) Accepting bribes contrary to ArticB&3(1) pursuant to the Criminal Code of
Kosovo in force until 31 December 2012;

5. HB.:

- (in relation to count two) Giving bribes contraoyArticle 429 of CCK and
- (in relation to count one) Misuse of economic audttaiions contrary to Article 236, (1.2)
and (2) pursuant to the Criminal Code of Kosovéoice until 31 December 2012;

Adjudicated in the first instance by the Basic Qaofr Prishtina with Judgment PKR 144/13,
dated 21 September 2015, by which:

The defendantdl.K. as xxx at .M.T.l. (hereinafter: MTIA.Z. as xxx at M.T.I,.SF. as xxx at
M.T.l, and SH. as xxx at MTI, were found guilty (for count one thie Indictment)for the
criminal offence of Abusing official position or tority, committed in co-perpetration contrary
to Article 422 (1), read with Article 31 of CCK lmgese it has been proven that they abused their
official position and damaged the budget of the istiy of Trade and Industry in excess of
2.500 Euros and the said payment results in a rahtegnefit exceeding 5.000 Euros to “xxx”
company. Following an internal audit in the Minysbf Trade and Industry conducted in 2007
by the now defendamd.Z., the economic operator “xxx”, owned By.B., was requested to
return the above mentioned amount of 50,000 Eurasit—of which only 5.000 Euros were
returned by the defendaHtB., on 10/04/2007. The defendants at the time heldiaffpositions
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in the Ministry of Trade and Industry and throudieit joint acts, actions and omissions, they
violated their duties and substantially contributedhe commission of the criminal offence. At
the time the defendants behaved in the way destabeve, they were able to understand and
control their acts, which they desired, knowingt ttheeir acts were forbidden and punishable by
law.

In relation to count one, and in accordance withghid legal provisions, but read together with
Articles 359, 360 (2), 361 and 363(3) of CPC, thertfound that the defendartB. committed
part of the acts he had been charged with. Thexefor the lack of one of the elements of the
constituent offence of Misuse of economic authaiore, the court of the first instance, pursuant
to Article 360 (2) of CPC, requalified, the actsmruitted by the defendait.B. to the criminal
offence of Falsifying documents — pursuant to A&ti832 (1) of the Criminal Code of Kosovo in
force until 31 December 2012; Pursuant to Artidle(®) 6) of the Criminal Code of Kosovo in
force until 31 December 2012. the first instancartestablished that the term to the statutory
limitation is 2 years and the absolute bar on progen of the criminal offence of falsifying
documents is 4 years, as per Article 91(6) of tmenfDal Code of Kosovo in force until 31
December 2012 and such term of 4 years has aledagged on 21/07/2010 as the last document
of the above mentioned case is dated 21/07/2006ording to the first instance court the said
term had elapsed even before the date on whichptbgsecutor issued a ruling to initiate
investigations, 10/12/2011. Therefore, accordinglyrsuant to Article 363 (1.3) of CPC, the
court rejected this charge.

For count two of the charge, the defendawts., SH. andS.F., were found not guilty for the
criminal offence of Accepting bribes, contrary taiéle 343(1) of the Criminal Code of Kosovo
in force until 31 December 2012 because it hasaeh proven beyond reasonable doubt that the
following accused have committed the acts with Whieey have been charged for;

In relation to count 3, the court found the deferidd.K. guilty after requalifying the criminal
offence of Entering into harmful contracts contrémyArticle 237 (1) and (2) of Criminal Code
of Kosovo in force until 31 December 2012; as thmlalished facts did not match all essential
elements of this criminal offence but were constituof the more lenient criminal offence
Abusing official position or authority, committed ico-perpetration contrary to Article 422
CCK.

By the Judgment PKR 144/13, dated 21 September g Slefendantdl.K., A.Z., SH. and
S.F. were sentenced as following:

For the charge under count 1: Criminal offence btige of official position as per Article 422 of
CCK, read together with Article 3 (2) and Articlé 8f CCK in conjunction with Articles 41, 45
and 73 of CCK:

a) The defendani.K. was sentenced with 12 months of imprisonment;



b) The defendamh.Z. was sentenced with 10 months of imprisonment;
c) The defendan®.H. was sentenced with 8 months of imprisonment, and
d) The defendan®.F. was sentenced with 7 months of imprisonment.

For the charge under count 3: Criminal offence btiging official position or authority contrary

to articles 422 (1) and (2. 1) of CCK, the deferiddrK. was sentenced with 18 months of
imprisonment. The aggregate punishment for the ndisfiet N.K. was set in 26 months of

imprisonment for the commission of two criminaleites of Abuse of official position.

In relation to the defendants.Z., SH., SF., the first instance court set that the punishments
shall not be executed if the convicted personsatccammit other criminal offences during the
verification time of two years.

The first instance court rejected the propertynsléiied by the Ministry of Trade and Industry
since the requested amount was object of the c&iin that had been already adjudicated by a
final Judgment;

Therefore Court of Appeals (hereinafter: CoA), acts upbea following appeals filed against the
Judgment of the Basic Court of Pristina PKR 144datd 21 September 2015:

1. The appeal of the defense counsel Bajram Tmavaebalbof the defendami.K. dated
20 October 2015 and stamped by the Basic Courtistifa on 22 October 2016;

2. The individual appeal of the defendahK. dated 23 October 2015 and stamped by the
Basic Court of Pristina on 23 October 2015;

3. The appeal of the defense counsel Hasim Loshi balbef the defendam.Z. dated 26
October 2015 and stamped by the Basic Court ofiRaisn 29 October 2015;

4. The appeal of the defense counsel Sadri Godanbebalf of the defendar8H. dated
23 October 2015 and stamped by the Basic Courtistiffa on 26 October 2016;

5. The supplement appeal by the defense counsel Gadanci and defendaft H. dated
on 13 November 2015 and stamped by the Basic @bitistina on 13 November 2015;

6. The appeal of the defense counsel Destan Rukigebalf of the defendai®F. dated 23
October 2015 and stamped by the Basic Court ofiRaien 26 October 2016;

7. The individual appeal of the defend@®F. (not dated) stamped by the Basic Court of
Pristina on 26 October 2016.

Having considered théppellate Prosecutor’'s motion PPA/I. no. 573/1%edal8 December
2015;

Having held the public panel session on 18 May 2016 ao@ance with Articles 389, 390, 394,
398 of the Criminal Procedure Code of Kosovo (CPC);

Havingdeliberated and voted on 20 May 2016;



Pursuant to Articled01 and 403 of CPC;

Renders the following:

JUDGEMENT

The appeal of the defense counse Bajram Tmava filed on behalf of the
defendant N.K. and the individual appeal of the defendant N.K. against the
Judgment of the Basic Court of Pristina PKR 144/13 dated 21 September 2015
arepartially granted.

The Judgment of the Basic Court of Pristina PKR 144/13 dated 21 September
2015 concerning the defendant N.K. is modified in relation to the chargesand in
relation to the sentencing to beread as follows:

The defendant N.K. is found guilty for the criminal offence of Abusing official
position or authority in continuation with unindicted co-perpetrators as per
Article 422 of CCK read together with Articles 81, 41, 45, 73, and 31 of CCK.

The court imposes the punishment of 1 (one) year and 6 (six) months of
imprisonment. The punishment shall not be executed as per Article 51 of CCK if
the defendant does not commit criminal offence for the verification time of two
years starting from the date the judgment becomesfinal.

Theremaining part of the Judgment of the Basic Court of Pristina PKR 144/13
dated 21 September 2015 in relation to the defendant N.K. is confir med;

The appeal of the defense counsel Hasim Loshi on behalf of the defendant A.Z.,
the appeal of defense counsel Sadri Godanci on behalf of the defendant SH., the
appeal of the defense counsa Destan Rukiqi on behalf of the defendant S.F. and
the individual appeal of the defendant S.F. are granted.

The Judgment of the Basic Court of Pristina PKR 144/13 dated 21 September
2015, in relation to the defendants A.Z., SH. and S.F. is hereby modified as
follows:

1. Pursuant to Article 364 of CPC, the defendants A.Z., SH. and SF. are
ACQUITTED of all charges for committing the criminal acts of Abusing



official position or authority, committed in co-perpetration (contrary to
articles422, par.1, read with art. 31 C.C.K.);

2. The defendants A.Z., SH. and SFF. are released from obligation to pay the
costs of the proceeding imposed by the Judgment of the Basic Court of
Pristina PKR 144/13 dated 21 September 2015.

REASONING

I. PROCEDURAL BACKGROUND

The investigation against the defendants began %04(2008, when the Anti-Corruption
Agency of Kosovo submitted to the SPRK informatammcerning possible corruptive behavior
against suspects B. D., B. Z. adK ..

On 15/11/2008 the Kosovo Police submitted to thes&eution Office a criminal report, “2011-
XI-248", against the defendamt&K ., A.Z., SH., S[F. and H.B, for the grounded suspicion that
they committed the criminal offences.

On 10/12/2011* the Prosecutor Besim Kelmendi issued a rulingnitaite the investigations
against the above mentioned defendabs. A.Z., SF., SH. and H.B., for the criminal
offences of Abusing Official Position or Authoris per Article 339 (3) read with Article 23 of
the PCCK in force until 31 December 2012 , Misappiation in Office, Article 340 (3) read
with Article 23 of the PCCK in force until 31 Deceer 2012 , Fraud in office as per Article
341(1) (3) read with Article 23 of the PCCK in feraintil 31 December 2012 , whereas on
21/05/2012 the SPRK issued a ruling to expand tikestigations against the defendant& .
andS.F. to include the criminal offence of Accepting Brihérom Article 343 (1) of the PCCK
in force until 31 December 2012 and against H®BIinclude the criminal offence of Giving
Bribes from Article 344 (1) of the CCK. On 20/0042 another ruling was issued to expand
investigations again®.K ., for criminal offence of Entering into a HarmfQbntract from article
237 (2) read with (1) of the PCCK in force until B&cember 2012 and against H.B. for misuse
of economic authorization, from Article 236 (1) &)d (2) of PCCK in force until 31 December
2012.

The defendants were accused initially by IndictmeRS no. 30/10 dated 05/11/2012 by the
SPRK. On 28/03/2013, the said Indictment was amemd relation to the relevant provisions of
the criminal code that had entered into force of002013, as SPRK was of the opinion that
some of the new provisions would be more favoréblbe defendants.

1 Not 2012, as stated by mistake in the reasonirigeoindictment.



The initial hearing took place on 28/03/2013 andl8r06/2013 — on which day the pleas of the
defendants were taken and all pleaded not guilgvesy charge.

The main trial hearings, open to the public, weskllon 14 April 2014, 13, 14, 27 and 28 May
2014, 04 and 05 June 2014, 16, 17 and 18 July 202426 and 30 September 2014/, 04
November 2014, 12 December 2014, 05 and 23 Ja@dty, 16 February 2015, 17 April 2015,
22 June 2015, 24 June 2015, 31 August 2015 anedfe®@ber 2015.

The Judgment in the first instance court, namelsgtifa Basic Court, was announced orally on
21 September 2015 in accordance with the provissensn Article 366 of CPC in the presence
of the SPRK, the defendants and their defense etains

Against the Judgment of the Basic Court of PrisBdR 144 /13 dated 21 September 2015, the
respective defense counsel filed the appeals omlbeh the defendants. In addition, the
defendantdN.K. andS.F. filed individual appeals.

The SPRK with the motion dated 25 November 201mewkedged that she would not file the
response on the appeals filed on behalf of thendiefats.

The Appellate Prosecutor filed the motion PPA/I. 563/15 on 18 December 2015.

On 18 May 2016 the public panel session was heldea€Court of Appeals in the presence of the
defendants, their respective defense counsel,tivttabsence of the prosecutor. Deliberation of
the Appellate Panel was held on 20 May 2016.

[I. SUBMISSIONSOF THE PARTIES

Against the above mentioned Judgment, the appeaststbeen filed as follows:

1. Theappeal of the defense counsel Bajram Tmava on behalf of the defendant N.K.

The defense counsel in his appeal alleges thafidteinstance court, neither in the enacting
clause nor in the reasoning of the judgment hasiged sufficient evidence in accordance with
the legal provisions. The first instance court hasngly interpreted the provisions of the law
which regulate the financial issues and the Lawmturement. He further states that, pursuant
to the Law on Management of Public Finances and.dweon Public Procurement (2003/17) his
client does not bear any liability concerning tlagyqent procedure. The defense counsel further
submits that the MTI has not suffered any damageelation to the violation of the criminal
law, the defense counsel states that the firsamtst court has violated the law on the detriment
of his client since the court has fouhdK. guilty twice for abusing the official position or
authority. He states that since the Judgment amsitdie erroneous and incomplete factual

2 Court Binder: Judgment and Appeals



situation, it has violated the criminal law to tHetriment of the accused and any sentence
imposed in such circumstances cannot be acceptedjaty grounded. Therefore he proposes
to the Court of Appeals to approve his appeal,niouathe impugned Judgment and return the
case for the retrial or modify the impugned Judgniem way of acquitting the defendai ..

2. Theindividual appeal of the defendant N.K.

The defendant in his appeal submits that the emgictause of the Judgment is contradictory in
itself and with the reasoning of the Judgment. tlensts that there is a contradiction regarding
the critical facts between what appears in theomag of the Judgment with the statements
given in the procedure. This contributed on remdethe unlawful verdict. The rights of the
defense were violated. He further alleges thatcthet has violated the Article 7 of CPC by not
including the relevant facts which are a favor loé tdefendant, namely, the prosecutor has
removed the sketch of witnesses rendered in byinwestigator Y.H. in Kosovo Police. The
court has violated the Article 6 of the Europeam@mtion on Human rights, violation of
Article 30 and 31 of the Constitution of the Repaldf Kosovo since the trial panel of the first
instance court did not perform an objective andgssional expertise. The defend&hkK. in his
appeal further states that the court has violated provision of the criminal code since the
sentence for the criminal offence of Abuse of adfigosition as per article 422 of CCK was
once imposed for 12 months of imprisonment thentterosentence for the same criminal
offence with additional 18 months of imprisonmede submits that the intent for purpose of
obtaining the material benefit or harming of anotberson as an element of the criminal offence
of Abuse of official position as per article 422 @CK has not been proven during the trial nor
were argued in the impugned Judgment.

In relation to the erroneous determination of thetdal situation, the defendant in his appeal
states that the court has made mistakes on ass#ssftbe evidence and conclusion since the
statement of the witness is different from what wta$ed in the impugned Judgment.

The defendant alleges that the Indictment is lagkin explanation of the grounds for filing the
indictment on the basis of the results of the itigasion. He states that the indictment stipulates
that there is no direct evidence. Even during tlanntrial the prosecutor has not achieved to
prove the existence of any of the criminal offeniteg were presented in the Indictment PPS no.
30/2010. The defendant further states that theeprdasr during the main trial has several times
emphasized that the defendant is using his rightléfend in silence while in his closing
argument he stated that the defendant did not engtatement given on the pre-trial stage. In
relation to this, the court was not supposed terpret the silence as a weakness nor as
culpability. In relation to the amount of 50 thonda Euros, the defendant states that it should
have not been explained in the way prosecutor dithbise this amount of money was to be
returned to the MTI budget and not to obtain anyefie



3. Theappeal of the defense counsel Hashim L oshi on behalf of the defendant A.Z.

The defense counsel of the defendat. in his appeal challenged the Judgment on the gioun
of erroneous and incomplete determination of fdctsituation and on the decision on
punishment. In his appeal, the defense counsel issilthat the defendant at all stages of the
criminal procedure stated that he did not comn&tdtiminal offence he is charged for. He never
signed the contested invoice no. 39/06. He claimas somebody else used his facsimile and
signed the contested invoice. He further stateshisaclient did not benefit from anyone. The
defense counsel in his appeal submits that sircdefendanf.Z. did not commit any crime, he
should have not been sentenced. Therefore he meposhe Court of Appeals to approve the
appeals and acquit the defendant or return thetoabe Basic Court on retrial.

Along with the appeal, the defense counsel subdhttie closing remarks of the defendant.
addressed to the Presiding Judge of the firstiiestaourt.

4. Theappeal of the defense counsal Sadri Godanci on behalf of the defendant S.H.

The defense counsel of the defendaht. in his appeal challenges the Judgment on thengiou

of essential violations of CPC, violations of cnmai code, erroneous and incomplete
determination of factual situation and on the deoi®n punishme#t He submits that his client
did not co-operate with other defendants as Judgaikrges. He performed his duties pursuant
to his authorization. The defense counsel furthdamsts that the grounded suspicion was not
established by the court. He states that his chegted the payment order after the Permanent
Secretary signed it. The appealed Judgment is undeml because it contains substantial
violations of provisions of CPC. Enacting clausenslear and contradictory with the reasoning.
The defense counsel proposes to the second instanceto acquit the defenda8tH. or send

the case back for retrial.

5. Theindividual appeal of the defendant S.H.

The defendant in his appeal stated that he signgdtiee second payment which included only
completed works and that he had acted in accordaitbethe contract rather than violating it.
He states that he signed it as it appeared to p&yment for completed work and not as an
advance payment. He further states that testimarfiise witnesses show that his actions were
not intentional. He proposes to the second instmocet to analyze and review the case and
acquit him.

3 The original Albanian version of the appeal fiblgthe defence counsel contains the allegatioralgrounds,
while the translated English version does not darttee allegation of the defence counsel in refatmthe appeal
on punishment.



6. Theappeal of the defense counsel Destan Rukigi on behalf of the defendant S.F.

The defense counsel in his appeal submits thatinipeigned Judgment is ungrounded and
legally unsustainable due to the essential vialatid CPC, violations of criminal code in

detriment of the defendant, erroneous and incompletermination of factual situation. In his
appeal he appeals the decision on criminal sanesomell.

In relation to the essential violation of CPC, nntke violation of Article 384 (1) 1.12, para (2)
2.1) of CPC the defense counsel states that the impugned &rddgasnot drafted in accordance
with Article 370 (4) and (7) related to Article 3§%) 1.1) of CPC meaning that the enacting
clause of the Judgment is incomprehensible andadiotory within itself. The Judgment does
not contain sufficient reasons related to the @lui@icts to decide the case. The enacting clause
of the impugned Judgment lacs the factual desonpti the actions which constitute the figure
of the criminal offence of Abuse of official positi as per article 422 of CCK. First instance
court made a violation of Article 384 (2) 2.1) wheid not consider as evidence the statements
of the defendants who remained silent given ineatpal stage. The defenda8f. was one of

the defendants that remained silent.

In relation to the erroneous and incomplete deteation of factual situation, the defense
counsel submits that the first instance court didaonfirm fully and correctly the facts since the
administrated evidence during the main trial weseavaluated one by one nor the concrete facts
were proven as obliged by the Article 361 (2) ofGCHhere is no evidence to show tis.

was in charge to supervise the project for constmof the Industrial Park in Drenas nor he
ever signed any document for payment.

In relation to the violations of criminal code iretdment of the defendant, defense counsel
provides that the requirements of the criminal ¢t of Abuse of official position as per article
422 of CCK are not fulfilled, thus any criminal séion imposed on the defend&®f., would

be illegal. He proposes to the Court of Appealapprove his appeal, amend the impugned
Judgment acquitting the defend&@E. or at least to annul the impugned Judgment andrret
the case to the first instance Court for retria dacision.

7. Theindividual appeal of the defendant S.F.

The defendant in his appeal states that the imgdndgment is illegal, unjust and ungrounded
since it has ignored all exculpatory evidence aasl fabricated incriminating scenario without
any legal basis, thus the first instance court\hakated his legal and constitutional rights for
equality in front of the law. In relation to thikie defendant argues that the contract between him
and MTI dated 07/06/2004 to which the Judgmentrseie not presented as evidence in any
stage of the criminal proceedings. This piece dafleawce was in a favor of the defense and was
not included in the case file nor was obtained murthe main trial. In relation to the

* The English version refers wrongly to CCK .
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implementation of the payments to company ‘xxxg tlefendant refers to the statements of the
prosecution witnesses which exclude his respoitgibile asks the Court of Appeals to acquit
him based on his appeal and the evidence.

8. TheMotion of the Appellate Prosecutor

The Appellate Prosecutor in his motion states k®afinds the appeals as unfounded since the
allegations of the defense are unsupported by eealen their appeals, the alleged violations
are merely prescribed and referred in a ratheratisand general way without any evidence,
testimony, reasoning or any concrete and justéarigumentation. He further argues that the
challenged judgment does not contain essentialaworis of provisions of the criminal
procedure; its enacting clause is comprehensibd@r @and not contradictory with its reasoning
part or with the judgment contents as the appelégea The decisive facts are not in
contradiction with the administered evidence; taetdal situation in the challenged judgment
was correctly and fully determined. Therefore, ldas® such correctly determined factual
situation, the first instance court has correctlpleed the criminal law when finding that acts of
the accused do contain essential elements of thenat offence, for which the accused were
found guilty and convicted. The court considereel ithitigating and aggravating circumstances
when imposed the punishment. The Appellate Prose@rbposed to the Court of Appeals to
reject the appeals of the defendants as unsustainab

11 FINDINGS OF THE COURT OF APPEALS

Court Competency and the Composition of the Panel

Pursuant to Article 472 (1) of CPC the Panel haseweed its competence and since no
objections were raised by the parties, the Panklswifice with the following: In accordance
with the Law on Courts and the Law on the JurisdictCase Selection and Case Allocation of
EULEX Judges and Prosecutors in Kosovo - Law n@-053 as amended by the Law no. 04/L-
273 and clarified through the Agreement betweenHbad of EULEX Kosovo and the Kosovo
Judicial Council dated 18 June 2014, the Panelladas that EULEX has jurisdiction over the
case and that the Panel is competent to decideepective case in the composition of one
Kosovo judge and two EULEX judges.

Admissibility of the Appeals and of the Response

The CoA finds the appeals were submitted timelytH®yauthorized persons in accordance with
Article 380 and Article 381 (1) of CPC and are #fere all admissible.
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Merits of the Case

The Panel of the CoA will address points of thecting clause by the order as stated above.

The CoA findingsin relation to the defendant N.K.

The appeal filed on behalf of the defenddhK. alleges the erroneous and incomplete
establishment of the facts, violation of the crialitaw and decision on criminal sanction.

The alleged er roneous and incomplete establishment of the facts

In relation to the erroneous and incomplete esdhbient of the facts, the defense counsel states
that the evidentiary material was wrongfully evahaa

The Appellate Panel reminds that when the law @sfithe terms “erroneous determination of
the factual situation” and “incomplete determinatiof the factual situation”, it is referring to
errors or omissions related to “material facts't th critical to the verdict reache@®nly if the
Basic Court committed a fundamental mistake whilgeasing the evidence and determining the
facts will the Court of Appeals overturn the judgrhe

As a general principle the evaluation of evidenbeuid rely on a direct and immediate
examination of oral testimonies and statements jbgreel of judges. The reading of the record of
the evidence examined in the trial, however faitld#ad accurate it may be, is always a less
reliable instrument for evaluation of evidence. EvMhe examination of documents and other
material evidence is in general more accurate entrilal because often those pieces of evidence
have to be supported and consisted with other elesmend subject to oral explanations by
witnesses or parties. Therefore, as affirmed by tuiurt in other occasiohs'it is a general
principle of appellate proceedings that the CourAppeals must give a margin of deference to
the finding of fact reached by the Trial Panel hesm it is the latter which was best placed to
assess the evidericelhis is in line with the standard applied by tBepreme Courttd not
disturb the trial court’s findings unless the evide relied upon by the trial court could have not
been accepted by any reasonable tribunal of factwbere its evaluation has been wholly
erroneous.”’

With this in mind the Panel has carefully analy#eel evidence in this criminal proceeding along
with the reasoning of the Basic Court in the impegyjudgment. Although the impugned
Judgment is not drafted in full accordance with gh@ndards, the Panel of the CoA finds it
comprehensive and sufficiently reasoned. Read liegetith other evidence in the case file, it
creates the clear picture of the events thus stipgdhe CoA'’s findings.

5 B. Petric, in: Commentaries of the Articles of tegoslav Law on Criminal Procedurd? Edition 1986, Article 366, para. 3.

S PAKR 1121/12, judgment dated 25/09/2012.

7 Supreme Court of Kosovo, AP-KZi 84/2009, 3 Decenit#09, paragraph 35; Supreme Court of Kosovo, AP#2012, 24 September 2012,
paragraph 30.

12



The Panel further has carefully reviewed the arguspresented in the appeal and the motion of
the Appellate Prosecutor.

The Panel thoroughly examined the factual findimge impugned judgment (English version),
and concurs entirely with the findings. The Basiou@ in the impugned judgment in detail
analyzed the evidence administered during the tnahin relation to the defendant N.K.. In the
view of the Panel, the first instance Court conmekgical conclusions in its assessment of the
evidence.

Namely, the panel of the CoA finds that there icent evidence to prove beyond reasonable
doubt that the defendant N.K. has committed thaioal offence of Abusing official position or
authority, committed in co-perpetration contrary®idicle 422 (1) read with Article 31 of CCK.

At the time, the defendant N.K. held the positiohxax at the MTI. From the evidence
administered in the first instance court, it hasrbestablished beyond reasonable doubt that the
defendant has abused his official position interdlly by approving the payment of 135.278,20
Euros on 25/07/2006 to ‘xxx’ company that won tanfie the projection and construction of
infrastructure in the industrial park in Drenas.thhis amount, the sum of 50.000 euros was not
deducted as it was previously payed to ‘xxx’ compas an advanced payment on 07.06.2006 as
part of the total amount of 140.689,62 euros astiperdocument as ‘Situacioni | Pare’ dated
31.05.2006 despite the fact that the base Conltreteteen MTI and ‘xxx’ company states 0%
advanced payment.

It has been also established beyond reasonablet doatbthe defendant N.K., following the
announcement of the tender on 22/07/2005 for theojéEtion and Construction of the
Infrastructure of the Industrial Park in Drenas” em “xxx” company was selected, on
07/10/2005 signed the contract for the project ehatf of the MTI and “xxx Company”,

represented by H.B., in the amount of 144.000 Elprge per unit 69.825,25 Euros.

The said contract was changed by the first anne®ract dated 20/07/2006, between “xxx
Company” and the Ministry of Trade and Industrgngid by the defendant N.K. on behalf of the
Ministry, whereby parties agree to mutually chatigecondition of payment thus the total value
of the contract shall be 1.730.000 Euros (...)". Attas change to the contract through the said
annex contract dated 20/07/2006, another annexaminivas made between the Ministry of
Trade and Industry, signed again by the defendait, Mnd “xxx Company”, represented by its
owner, H.B., on 28/09/2006, stating: “Considerihgttthe parties listed above have made a
contract for carrying on works in the project Inttizd Park Drenas based on the works carried
out which came after the approval of the request negotiated procedure before the
announcement of the contract with the PPA, herebyemter this annex contract (...) Article 1:
The original contract dated 07/10/2005 as mutuategent between parties the total value of
which is 1.730.000 Euros (...) Article 2 The totalusof the annex contract shall be 14.580,00
Euros (...)". Despite the amount of the initial caatr dated 07/10/2005 was changed only with
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the first annex contract (article 4 of such annedgted 20/07/2006, one month early, on the
20/06/2006 the defendant N.K. had already submittedhe Public Procurement Agency,
pursuant to section 34, par. 3 (amongst othersfhelLaw on Procurement 2003/17, a Request
To Use Limited or Negotiated Procedures for adddlowork stating: “approximate value of
contract: 1.700.000 Euros, foreseen value: valuadadiitional works: 14.580 Euros”, when at
that time (on 20/06/2006) the amount of the comtidated 07/10/2005 (the only contract
existing) was 144.000 Euros / price per unit 69,82%uros, not 1.700.000 Euros. By acting as
described, the panel of the CoA holds the defenNat criminally liable. The above mentioned
incriminating actions carried out by the defenddemonstrate the substantive elements of the
criminal offence of abuse of the official positiomhich is fully supported by evidence
administered during the main trial.

The Panel of the CoA concurs entirely with findioigthe Basic Court that the defendant was
able to understand and control his acts, whichds#reld, knowing that his acts were forbidden
and punishable by law. There is no doubt that #ferdlant N.K. has committed the criminal

offence of the Abuse of Official position intentadly considering the fact that, as described
above, he has several times taken unlawful actignsigning the Agreement on behalf of MTI

as well as documents for the payment to ‘xxx’ camp

Therefore the Panel finds that the judgment dodscoatain an incomplete or erroneous
determination of the factual situation. Furthermahe Basic Court correctly comes to a logical
conclusion in the assessment of each piece of esdbBence presenting the overall culpability
of the defendant. The appeal of the defense igftwer rejected as unfounded on this ground.

Thealleged Violation of the Criminal L aw

Defense counsel of the defendant N.K. in his appgposes the decision in the impugned
Judgment to find the defendant guilty for two crmiati offences of Abuse of Official Position and
Authority.

The Panel of the CoA agrees with the appeal ofldgfense counsel in this regard since from the
actions of the defendant it can be concluded tiemtefendant has committed the criminal act of
Abusing official position or authority, committed co-perpetration contrary to Article 422 (1)
read with Article 31 of CCK. Namely, from the inminating actions of the defendant, it can be
determined that the defendant N.K. has incrimina#mted in continuation sufficiently to meet
all requirements of Article 81 of CCK. Thereforeggriel of the CoA grants the appeal on behalf
of the defendant in this regard to consider that defendant N.K. committed the criminal
offence as stated above to include Article 81 ofCCHhe defendant committed only one
criminal offence of Abusing official position or #uority in continuation with unindicted co-
perpetrators - Article 422 (1) read with Article 8&id Article 31 of CCK.
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Decision on criminal sanction

Defense counsel in his appeal states that sincgutiggnent is based on erroneous established
factual state, the sentence imposed by the fissairce Court is unlawful.

The Panel of the CoA has to reject these allegstisimce the factual situation is rightfully and
justifiably established; therefore the sentence thalse imposed. However, following the fact
that the Panel of the CoA establishes the legalifqpadion of the criminal offence of Abusing
official position or authority as the criminal offee in continuation as per Article 81 of CPC, it
has to point out that it affects itself the sentemoposed by the first instance court. Therefore
the sentence has been modified by sentencing fieadbnt N.K. with 1 (one) year and 6 (Six)
months of imprisonment. Considering the degreermhinal liability, the past behavior of the
perpetrator, his clear criminal record, the CodrAppeals finds that by a suspended sentence
the purpose of punishments as per Article 41 CCK e reached. Therefore the Court of
Appeals imposes suspended sentence to the defdddantwhich shall not be executed as per
Article 51 of CCK if the defendant does not comaoritinal offence for the verification time of
two years starting for from the date the judgmestdmes final.

The CoA findingsin relation to the defendant A.Z.

By the impugned Judgment, the defendant A.Z. wasdoguilty for the criminal offence of
Abusing official position or authority, committed co-perpetration contrary to Article 422 (1)
read with Article 31 of CCK.

The defense counsel of the defendant A.Z. in hialpchallenged the Judgment on the grounds
of erroneous and incomplete determination of fdctituation and on the decision on
punishment.

The Panel of the CoA finds the allegations in thpeal grounded.

It is acknowledged that the case was initiated byi-€orruption Agency with the Report dated
15 April 2008 based on information given to thishawity. Based on this information the Anti-
Corruption Agency filed the criminal report withetbiProsecution office that consequently filed
the Indictment. The Panel of the CoA finds thatitidictment does not specify the incriminating
actions of A.Z.; it rather describes it with sheeintences. There is no specific page dedicated to
A.Z. in the indictment to describe his criminalians.

When reading the impugned Judgment and the evidaresented during the main trial, it can
easily be concluded that the first instance coa$ RBrred in interpreting the evidence and
testimonies presented during the main trial regardhe involvement of A.Z. in this criminal

offence. Namely, during the session of 26 Septer@bénrl, Z. clearly explained the procedure
which was supposed to be followed for completing gayment. He states that in a chain of
persons who should have allowed the payment, hesaaiehow skipped as a xxx. It is known
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that A.Z. was acting xxx from 18 May 2006 until Ré@vember 2006 which covers the period of
irregularities in payment to ‘xxx’ company. Aftein in position of xxx was selected B.Z..
After ending the mandate of acting xxx, A.Z. weatk to the xxx position to work according to
the working plan and one of the checkpoints wasmbek of industrial park in Drenas. Carrying
the internal audit on 2008, A.Z. noticed the irfagities in the invoice 39/2006 dated 21 July
2006 that contained 50.000 euros as advanced payandrhis forged signature in this invoice.
The case file for audit was brought to him by H.&t,that time in the position of xxx. After
detecting the irregularities and forged signattmejnformed the Minister and several meetings
were held and N.K., the xxx admitted that the nkistaccurred with this payment.

A.Z. explains that the signature that appears endbcument that committed the funds for the
project is not disputable. He expresses his conaleonit the signature in the invoice 39/06 dated
21 July 2006 stating that in the original invoicghout a date, his signature does not appear,
while later on the invoice no. 39/06 dated 21 J2006 contained his forged signature. He
convincingly denies that he has ever signed thaepice since he had refused to sign said
payment when presented to him while in a positibAaing xxx. He refused to sign it as the
payment was against the law, as stated in the @atruption Agency report.

The disputable invoice no. 39/06 dated 21 July 260@6tal sum of 135,278.20 euro includes the
disputed 50.000 euro that was supposed to be eztumthe budget of MTI. At the time while
acting as xxx at MTI, he had an accident in Macéalamd his right arm was injured and could
not sign any document. In order to not stop thevflaf work at the MTI, he had made the
facsimile with his signature. He compellingly clairthat the facsimile was forged and used in
contested invoice. This is again stated by himmduthe main trial session on 26 September
2014 that his signature was used without his kndggeor was forged.

In addition to the persuasive statement of A.Znenof the witnesses stated that he has signed
the disputable invoice 39/2006 with the intent tmjdre any benefit for himself or another
person or to cause damage to another person eritusly violate the rights of another person.
In this regard, the prosecutor failed to proveititent. The prosecution did not bring any witness
or any convincing evidence to confirm that the ddént A.Z. has signed the invoice 39/06
intentionally with the intent to acquire any bendér himself or another person or to cause
damage to another person or to seriously violagerigfhts of another person. The Panel of the
CoA finds that the court of the first instance Imag established beyond reasonable doubt that
A.Z. has committed the criminal offence he has biemd guilty for. The criminal offence
Abusing official position or Authority can be domaly intentionally, and the lack of intent
means lack of the elements of the criminal offefildeerefore, the Panel grants the appeal filed
on behalf of the defendant A.Z. and acquits him.
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The CoA findingsin relation to the defendant S.H.

Defendant S.H. was found guilty for the criminafensice of Abusing official position or
authority, committed in co-perpetration contraryAidicle 422 (1) read with Article 31 of CCK
since, according it the impugned Judgment, he, eagacity of certifying officer approved the
payment of 135,278.20 euro to ‘xxx’ company, thengbat contained 50.000 euros as advanced
payment.

His defense counsel in the appeal challenges tihgndent on the grounds of essential violations
of CPC, violations of criminal code, erroneous ammbmplete determination of factual situation
and on the decision on punishment

In relation to S.H., Panel of the CoA notes thathat time the criminal offence occurred, S.H.
was holding the position of xxx at MTI. At the tinwehen the amount of 50.000 euros was
allowed to be payed as a payment for advanced imolided in the invoice of 135,278.20 euro,
S.H. was replacing by authorization the certifyoficer B. S.. He was acting and replacing B.
S. also by the authorization of his chief M. B.réfation to the acts of S.H., B. S. testifiedhe t
capacity of the witness in the trial session onu#el2014. She was asked to explain the
procedure of the payment, and the witness clegalgd that since the documents of the project
payment were all initially signed by all neededhauities, she would also certify the payment.
Just like S.H. did. Panel finds that his acts carm® classified even to be carried out by
negligence. He acted so because first of all herelacing the certifying officer B.S., second:
the invoice and other documents seemed to be dllskaould be and the invoice was signed by
the xxx, unknown of forgery fact at that time.

The panel notes that the first instance court ditl akearly state on what proven evidence is
grounded the charge of Abusing official positionamthority, committed in co-perpetration by

this defendant. There is neither direct evidenaamtmess statement to point at S.H. confirming

that he was the one that consciously signed andoegg the irregular invoice with excessed

amount and fake signature intentionally. Thereftre,Panel grants the appeal filed on behalf of
the defendant S.H. and acquits him.

The CoA findingsin relation to the defendant S.F.

Defendant S.F. was charged by the first instaneetdor the criminal offence of Abusing
official position or authority, committed in co-gatration contrary to Article 422 (1) read with
Article 31 of CCK. Against the guilty Judgment dietfirst instance court, the defense counsel
filed an appeal on behalf of the defendant on theumgds of essential violation of CPC,
violations of criminal code in detriment of the deflant, erroneous and incomplete
determination of factual situation and on decisiarthe sentence.

After a thorough assessment of the case file, #reelPof the CoA finds the appeal as grounded
on all grounds. The Panel notes that the defen8dnt at the time when the criminal offence
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occurred, was in a position of xxx at MTI. The Jogt of the Basic Court finds him guilty
becauseéhe failed to oversee the process and works rel&detie industrial park in Drenas [...]
that he did not stop or report about, hence allayit) as he was also tasked with the supervision
of the project, referring to the payment of 135,278.20 euros thaludes 50.000 euros of
advanced payment that were not supposed to be paid.

From the case file and evidence administered inntlaén trail, S.F. does not appear to be
responsible person to supervise the works of Imddigiark in Drenas. It is true that S.F. has
signed the Request for commitment of the fundgHerproject that was addressed to M. B., but
this did not give him the authority to supervise thork. This fact was confirmed several times
by the witnesses during the main trail and the PaheCoA gives full credibility to these
statements. It must be referred to the statemdrteavitnesses A. P., N.G. and H. K.: it clearly
appears that the body to supervise the work of dtréh Park in Drenas conducted by ‘xxx’
company was ‘xxx’ company contracted by MTI. Namelge work of ‘xxx’ company at
Industrial Park in Drenas was firstly supervisedwy construction engineer H. B. and from May
2006 and ‘xxx’ company took over the supervisiortted work. Moreover, S.F. was only a xxx
within the umbrella of Department for Politics dktDevelopment of the Private Sector with the
director, N.G..

According to the impugned Judgment, the resporgitolf S.F. stems from his Employment
Contract signed with MTI. By checking the minutdglee main trial sessions and the case file
the Panel established that the Employment ContfagtF. had never been part of the evidence
in the main trail nor had it been administered raf stage of the criminal proceedings of this
case.

In relation to this, the Article 361 (1) of CPCtlates:

“The court shall base its judgment solely on thiacts
and evidence considered at the main trial“/Art. 3@}
CPC

And, Article 8 of CPC specifies that:

“The court renders its decision on the basis of éh@ence examined and verified
in the main trial “Article 8 (2), CPC

The Panel of the CoA, without any doubt establighes the first instance court, by grounding
its guilty judgment on the evidence that was nespnted nor administered in the main trial, has
gravely breached the abovementioned provisionsRg&.C

Revolving to the qualification of the criminal offee, the Panel of the CoA finds that action or
more precisely the omission of S.F., as documeintéide case file and administered in the main
trial, do not constitute the elements of the criahioffence he has been found guilty of, nor
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triggers the criminal responsibility at all. As oectly pointed out by defense counsel, none of
the requirements of the criminal offence of Abusafficial position or authority as per articles
422 of CCK corresponds with the role of S.F. Morecgsely, he did not exceed his authority nor
has failed to perform his official duty or had cadsany damage to others, and above all, there
was no intent at all since he had no knowledge atheudevelopments and about the contested
amount of money. Everything happened away fronsigist and knowledge.

The Panel of the CoA finds that it has not beeald#isihed that S.F. has committed the criminal
offence of Abusing official position or authoritydividually or in co-perpetration.

Therefore, the Panel grants the appeal filed oralbeif the defendant S.F. and his individual
appeal and acquits him.

F. Other issues

Silence of the defendants.

The Basic Court decided not to give probative vdluehe statement of the defendants who
remained silent in the main trial. The Court of &pfs finds as it is correctly stated in Destan
Rukigi’'s appeal, that the statements of the defen&aF. given during the pre-trial procedure
should be considered during the main trial. Ther€ColUAppeals opines that this omission does
not affect the final outcome and the second ingtamowrt’s finding that S.F. did not commit the
criminal offence of Abusing official position or #@uority in co-perpetration with others.
Therefore the Court of Appeals will not go in ditaabout the omission of the Basic Court.
However the Court of Appeals emphasizes that testent of the defendant given in the pre-
trial stage in accordance with the provisions @& ldw (proper warning) has to be read out as
evidence during the main trial in case the defehdaanides to remain silent.

Conclusion

The Panel finds that there is sufficient evidenceptove beyond reasonable doubt that the
defendant N.K. committed the criminal act of Abwgfficial position or authority, committed
in co-perpetration contrary to Article 422 (1) reaith Article 31 of CCK. The Panel of the CoA
confirms that Article 422 (1) should be read withtidle 31 CCK, because the manner the
criminal offence is committed, there are grounds the perpetrator N. K. acted with persons
who were not indicted.

The Court of Appeals modifies the impugned judgniantelation to the defendant N.K. as in
the enacting clause by imposing the punishmentamtsto Article 51 of CCK.
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The Panel finds that there is insufficient evidetaproof that the defendants A.Z., S.H. and S.F.
have committed the criminal act of Abusing offic@bsition or authority, committed in co-
perpetration contrary to Article 422 (1) read withicle 31 of CCK. Therefore the Panel of the
CoA, pursuant to Article 364 (1.3.) of CPC acquite defendants A.Z., S.H. and S.F. and
releases them from the obligation to pay the coktse proceeding imposed by the Judgment of
the Basic Court of Pristina PKR 144/13 dated 21t&uper 2015.

As stated above, pursuant to Article 401 of CPC Arittle 403 of CPC the Court of Appeals
decided as in the enacting clause.

Reasoned written judgment completed on 13 June.2016
The Judgment drafted in English language.
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