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SUPREME COURT of KOSOVO

Supreme Court of Kosave
Ap.-Kz. No. 283/2009
Prishtiné/Pristina

19 April 2011

IN THE NAME OF THE PEOPLE

19 Ag yril 2011 in the So

udge G errit-Marc Sprenge

rrosecutor of Kosovo Mr. Johannes Van Vi eeswijk and Dep
f Ms. Linda Heaton, Office of the State Prosecutor o

Defence Counsel Bajram Tmava for the defendant F

Z}sir&mé Counsel Bahtir Troshupa, replacing Detence Counsel Fazli Balai for the
defendant H G

Legal Representative Bajram Maraj for the injured party E. | F
Legal Representative Xhafer M aligi for the injured party G B .

In the criminal case number |




.

7

In accordance " instance D.ouaict Cour
the case ;z{*; ?, )

District Court of | itine/Pristina on the same dav éa‘féﬁé%ﬁih@ wer
of the f@%ie}%éag e

The defendant H: G|

Of Incitement to commit the criminal act of A ggravated Murder, contrary to Articles
24 and 147 paragraph |, sub-paragraph 4 and 11 of the CCK;

And were convicted as follows:

The accused F. 5. i was sentenced for the criminal act of Aggravated Murder to
a term of imprisonment of twentyfive (25) years [Article 37 pafagraph and 2 of the

CCK and Article 147 paragraph 1, sub-paragraphs 4 and 11 of the CCK; md for z%e
criminal act of Unauthorized ?{;scessiaﬂ 33{;! Lse of W eapons
mpm@ nment of one (1) year [Artic ]
First Instance Court the built
7

3

ﬁ*@nﬁzs according to Article



eaccused H. G, was sentenced for the criminal act of Incitement to ¢ commit
ihe criminal act of %{fgmm?éé Murder 10 a term of é*zzjg?zaa%?@& of tweny (20)
[Articles 38 and 24 in connection with Article 147 paragraph 1 items 4 and 1]

CCK].

The Defence Counsels of the two accused each timely filed an appeal, for F. G,

09 July 2009 and for H. ; <. §a§ed 14 July 2009, against the Verdict. It was

asserted that the Verdict contains essential v iolations of the criminal procedure, errone

and incomplete establishment @f’ the féiC&i I state, violation of the criminal code and ?:ég?;

the punishment imposed u 5 ed was to be {:ﬂsE% enged. It was proposed by

he | ce of the accused E b S to annul the | Emf&ﬁ e ?&égm;«;j and re

~ase to the 1™ Instance Court for re-trial, while the Defence of the accused H,
roposed to amend the challenced Juc udgment and acquit the defendant from all

b

S

o

[ (’ 3
w

In addition, the two accused have filed a j ‘5*}“’5 appeal, but a&iii’z@ai offe
arguments other than th : als of the Defence

The OSPK, through an opinion date
{‘taﬁ @f E{mezmaa ém

3 . .1 gt RN S : " » R - & Yy ot o ] 3 -
Based on the written Verdict m case ?, ?’\211 f‘} 30 ts; {zf the District Court of
rishtine/Pristina dated 27 March h 2009 3 f fend

and their Defence Co ?’;}Sé& the relevant f
the hearing session on E“

o
L4
oy
&
Q
)

iy , )
g %s:mé 2011, together with an analysis of

JUDGMENT

Pursuant to Article 420, paragraph 1, points 2, Article 423, Articles 391, and 392,
paragraph | of the &C? P the appeals of Defence counsels filed on 1 behalf of the 3”8&436@

F G and K. G, as well as the appeals of the injured p mes reg
the accused H', ~ G, against i“u Verdict of the District Court Of Prishii t

dated 27 March 2009 (P.No.10/200 ’"} 3?‘6 hereby rejected and the 1
is fully affirmed for the accused Hoo G,

)
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Therefore. Article 403 paragraph | ttem 12 ;}«g‘ the i{{f{‘? would be violatec
the enacting clause as such would read : ' { his s
: ¢ criminal offence of ~§”0§ mzeffg’ i) f‘:if{';’f‘ in the circumsiances
%ff e,j counts of this indictment... 1
cad. Moreover, the re

would be u zz:—zsgepééa?}%a aaé in contradiction to the m':r'

reference

e
o
o
(L»
(-
|
*,’f‘
e
J
e
-
jrery
=
Gy
s
,M

4 4

was no evidence for any incitement being carried out by H. G

fé’fg;fz are

s P{}fz}:g )
wo shops were goiong to fﬁa azl zz{;z‘zsﬁeas tha
defendant F_ . Ge.  that if the Jamily ﬁ?éf?‘?‘}?éé‘

B / 45}‘255 E : F’ a:sgs%pfea’ 10 ¢ ez?"(;ﬁzgfz the mentioned facilities, to
shoot with automatic gun and in no way to allow the demolition of them, fé}r the .gg}fe
reason as to not release the said parcel and facilities from his factual possession, and
that was how it really happened, when on the same day, 22.04.20 &5‘ around f?i@ 30 ;%53
the defendant F, Gy * has deprived from life with his
deceased, V. = B fand 4 X1 and also has at
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in conunt | of ine




o roa

ny the

{2

CE

A

NTE

it

(twenty)

20

of

77
<

. B

Rprisonment

d 1o

e

3

I8 senfer

c i

e
L

vidence one b

=

years

wn on p.

id do

b

£
e

: ¥
ySicai

4

s




=
«

the aecused F

le 147 of the CCK

ic

fthe acts of

rsuant fo Art

feation o

cgal qualif

%

nal Law

+f the Crimi

[

Viola

#

B

e QMZ@
,ﬁu&« b

i

4

I T T TR ¢ .
EEECE BN ey muw me %\w OL L
el =R I oy Y NS
COUPIE & SN e <o 1 je B O B ) Oy
I = <D Y W £
By o o A I S £ 8
EEw 083y 58 8-
B e O TE S
SE " BN SR S MR rMsf;J f/ <)
ETE , B8 3F MR
> My e R,
1 " S 43 «,ﬁt b, Qi
DS SRS o DT
o D) ErA e W = —
oo oohle B o = .
o

¢
d

- T oy e ] v e oo
t i L T,

"Ew et du SRR -
o D e ¢ e Ty -
= ] qy ﬁu{ﬁmm wm m[; U;. mm, [
< g e ® R 58 8= 8
el B = R N P U ot o3
EE oY) L . B &
& Jor I S e O $ot (S - Qe
o i - 2 P g v [
P ET T e O 5 8 w3
[P . [ R W WM .
w\m b = 4 5 o a3 I Rt v
< PR S I 7 o Lt U
. 9] ood @ 8 &u b A o

L G pe

4 -

P Kosovo ar
the C

8 )
g,
S o
Vs LD g 5% &%
23 [ Y
I e X 4 ﬁ ) PR Y
R O b R &y ooyt N
A el 43 i Y e e " g
i [2 - 3
TR - a3 Tee Dd e ¢ hed
t y L [ QR el
<51 B R TN R e oy
oy et 0 e R b .l
Y e I A S N o
of) o oEog Ly & IS =
ma . QoL o ; vty & -
fow " Iy P oy Ty
i) N P -
. Wl g s oeR
I I Y W T
PO T Vo o
S e -4 REZEEE O - EEEA ]
> L |5 S vy
: Ly & et & x o
MR BN
- T B e moS o oy of
. ’ oy 4 oy bl -
» g = N G o
D E ey Iy 3 oo = RN
& ] by o SO oW
e S MG S o SomL
4 =3 &3 B A —
VIS e aoE = o
S 88 SRR gy
A & ——, Mﬁ, fs e el
Snod o owm [T S N W (o
O om™ ROUD e R N
o B S Y B .
= s A
5 £ £ orS TR oR
byt gy wOR R T Wy
e Ko LI -G« T Y
5w o IR I = T - T VI
T ol vy e e
S 5 PO T S A
g B S S e
" won M Yo S N T
1 = TG I T B
5o T B2z S
(I oy R S~
8 = N
By 8RS
o G o8 R g . 3
S o L
: oo, R S SN
w Sl o S e I
o W B .
S TR * TR e o
g DS = T OR g
S ESERSS S
e o ooy 00 8
oo B tw w,; N
] " [N -G B N S
! ER T & h
10 L i~ ffz: OO WU W oy O
Lk J s (NI S U G oY



et
£33
A

i
)
%]
(]
-
o

H

derst

ment (Eng

£
by

a

[

ed Ji

er.

d

€

Mure

| F

ccusea

i

tence of

[
bt
421

bur

al

I

ve

i
o

it

1

Co

o

nce

nstan

v
11

P

& 1r

R b

court

e

e

alement at i

o
7
g
wd
o
3
A
W
<y

give

o1

ired to

I
by

H

hould not
O

sh
e relied upo

oo
i
ah

RaEE G

,:i;
i3 w
e

i
L.

o m;m
4r Lo
b Ty
& @
Ad s
e

%]
Lnh
L H
Lbn ﬁ
[ o

[Sow
2P

o
9@ s

o
=5

I
oo
m
W
9

+
L

ted by an

1 accep

ated and

o

{‘?}
A

201

7

d against Jetor
0

3
Emper

At

{

W09 a
3 Dec

b
&

onecus’”’

1

[0 Ocrober

i

een ‘wholly e

s b

o
el

b

: 1

S S P
its evaiuat




pretation of

nter

®
H
H

cle 24 of the CCKES

t

Ar

ipplication of

K

i

=

“incitement™ §

Adleged wrongfu

g

G

the case of the aceused

1~y

il
oL "
S 0
oo Ao
®! 4
. 2
o 2
) )

.
= =

o . @
o

[ mu

e

ot 43

= g

ﬁm fse]

&

d

z
e on
sy Ll
= 5
P & -
- A8
:
& K
= #
o Rl
oy -
N o
o
o 2
S o
S 9

o Wy
Lo &
ot e

g
it "%
L) mw

1y
-
nw o)

wh
]
s 43
[+
a3
)

RO
v fam

fe for

H

sib

€n

h

2 i$ incompre

8 9w ou R~ )

o oR e
. SO ¥ o5
o Bt s 5 1 o =

S oviasine S o3 % TREE e R
o A 0E
£ el N S I
= g E 5 2§
e LR \uﬁw W
& R RS T

o ¢

=

7

v has

.
{

wi

¥
H

A
iVi

Wwh a crime.

3 ROE COmMPIEE 51

de

fe

peop

ecified witness

statement

€3

are th

ap———
@




killed. The Court in particular has found hus "Bi
other witr und e H has not confited the circ he episode rhat
, f,i place i 1 B L in the course ;}5“%‘?35{5’2 vsni threatened the
hearing 12.2.09): I 've opened tm 0 graves ready
Tyou and . s for someone of the F z;;z! L Analo w}zzs’

nenacing o execute the decision of the "yfzgfﬂ*"zpa;sf Court of

whn the last fzezsf

Qs
h adjusted” (p.23 of the Er

] agai .355;5” those whe were |
?ﬂfs aj, had be expressed by the same accus m’z’ 5’{%
ited his (of Hysni) wor
VErSION).

H

amination of the case file, went

f!"?}f’e ?gz,ff 9

o after

This meeling took

shortened,

tailoring o1 éasfizzg a conversatio .
fficials and police from Feri izaf
(main irial minutes dated 19

]

c
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after {fw shﬂ@*{z
him 1o °
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> within the limits set by his

oW the aider — within the limits
of their own intention”
2) ..
Commenta at, while “[flor the accomplice both forms of guilt are possible —

both premeditation and z’sg@fég
liable only if they particiy
Lazarevic; Commentary
Administracija” Belgre

nee, f,n),? f’f‘?g ing f;'wcz!g;sf Md he abetior are f"f‘if??s;}?gfgéi}f

with premeditation” (Ljubisa

_ 1Y s‘i@ .
3 f:;”g??si?’z‘ué} Code f;}‘ E*E%? 1995, 57 edition; Sg,s%:;‘gé?;eszﬁ

Article 25, item 1.(a)).

- , - o . ~ .5t . .,
49. The Supreme Court of Kosovo therefore shares the opinion of the 1% Instance Court

IS |3 H i iz £ Ly
that the mental state of the accused H G - and his intent to have the s&@aiz?g and
the murders carried out is almost of the same quality as the one of the main perpetrator

C. Erronneous or incomplete determination of the factual situation

g

. Alleged incomplete presentation of evidence to prove the guilt of the

accused H: o :

e 1™ Instance Court haa,,, ﬁa,%
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D. Wrongful decision on the criminal sanction:

54. Last but not least, both Defence Counsels and both accused as well as the injured
parties E' F and € B  through their respective le egal representatives
have challenged the 1% E}zs& ~e Judgment mm regards to the decisions on criminal

anctions. While the Defense and the acc cused of course are aiming to receive an acquiftal

e
irom all charges, the injured parties have expressed their opinion that only long-term
imprisonment could match the seriosity of the crimes committe

55. The Supreme Court ¢ generally finds that regarding both accused the ™ Instance Court
properly has considered E‘;e limits on punishment as provided by the é?gjfi(fgg}f&

provisions of the CCK for the respective criminal offences as realized by the accused. It
has made elaborate reference to the acts of the accused F *~ ¢ as being odiou

heinious and vile as has given proper e%gian&i;ek n regarding these aspects

56. Moreover, the exceptional brutality of the commission of the crime has been

57. Also mitigati ing céfcagﬁgéameg as there are psychological aspects, particularly

o~

regarding the interrelationshi Ip between H: and F & - as well as the fact that

70 previous criminal record exists against F S . were taken into consideration.

57& ﬁawazfah fm Supreme Court of Kosovo also finds that the punishment imposed to

the main perpetrator F G 1S too lenient, considering the fact that F. N
! ! but moreove g

not only has ki E Sé WO innocent people in the streets,
lives and s seriously } wealt

%%@ﬁzmb S?a ei }i‘@&sg%& he has thrown three hand gz’azaéﬁg? which luckily did not

have endangered the lives and bodily health of many

36£‘*§§ in §§§ﬂ Saiz:ifgz?i*‘; and which would have sa**s&é much more mﬁz'sﬁ a massacre, if

; h Therefore, the Supreme Court has

modified the 1™ Instance Judgment regarding th ¢ punishment as zmp@iéé to the accused

Feriz GASHI and replaced the 1* Instance Dﬁﬁébi’;}} by a separate %pzséﬁmens for the

Aggravated ’Xgmée;‘ of 29 years [Article 37 paragraph I and 2 of the CCK and Article
1

(’I}

147 paragraph 1, sub- -paragraphs 4 and 11 of the CCK] and for rth zz‘zmmai act of
Unauthorized ?a&geggi on and Use of Weapons of rwo (2) years [Article 38 and Article
328 paragraph 2 of the CCKJ; an aggregate sentence of t‘m ty (30) years was built upon

heae Separate punishments according to Article 7] paragraph 1 and 2 items (2) of the
KCC.

(“}

59. With regards to the accused H- G . the Supreme Court finds that f?e I
Instance Court correctly has considered all circumstances =ikl
committed in order to set u up a punishment. All this was done in
64 of the CCK.
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Legal R

emedy

h 1 item 1 of the KCCP defendant
partes and Public Prosecutor

.

are entiteled to file an appeal
tas far as long-term imprisonment was imposed. The appeal needs
e he Supreme Court of Kosovo and may be filed within 15 days from
the day when a copy of the

Judgment has been served to the parties,




