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	DHOMA E POSAÇME E GJYKATËS SUPREME TË KOSOVËS PËR ÇËSHTJE QË LIDHEN ME AGJENSINË KOSOVARE TË PRIVATIZIMIT
	SPECIAL CHAMBER OF THE SUPREME COURT OF KOSOVO ON PRIVATIZATION AGENCY OF KOSOVO RELATED MATTERS
	POSEBNA KOMORA VRHOVNOG SUDA KOSOVA ZA PITANJA KOJA SE ODNOSE NA KOSOVSKU AGENCIJU ZA PRIVATIZACIJU


Decision of 19 September 2013 – AC-I-12-0040 
Factual and Procedural Background: [1] On 20 December 2010, the Claimant submitted a motion for preliminary injunction with the Municipal Court of D./D., seeking protection of  possessory rights in relation to the cadastral parcels, described in the Decision of the Municipality of P., …-nr. … dated 20 May 1960. The Claimant SOE asserts that the Respondent by its Decision, … .no. … dated 27 August 2009, annulled an earlier decision of 20 May 1960, and that all the disputed property [is] thereby reverted back to the Municipality. The PAK started the court proceedings in the Municipal Court seeking annulment of the dispute decision, … .no. … dated 27 August 2009.
[2] The Municipal Court of D./D. in its Decision C.no. … dated 4 May 2011, declared itself incompetent in this matter applying Art 4 of LSC and ruled that the competent court was the SCSC and referred the case to it.
[3] On 1 June 2012, the Specialised Panel decided that the Special Chamber had no jurisdiction to deal with the claim because the Respondent is a state public body and the SCSC does not have jurisdiction over the claim by reason of Art 28.2.2.1 and 28.2.2.3 of Annex as read in conjunction with Art 5.2 of LSC.

[4] On 19 June 2012, the Claimant (hereinafter the Appellant) filed an appeal against the Decision of the Specialized Panel asking the SCSC to allow the appeal by quashing the Specialised Panel’s Decision and ordering a retrial by the Specialized Panel.
[5] On 11 July 2012 the Appellate Panel ordered the Claimant to provide a copy of the Decision appealed against and to prove that the appeal was served on the Respondent. The order was complied with.
Legal Reasoning: [6] The appeal is ungrounded. 
[7] The Appellate Panel has decided to dispense with the oral part of the proceedings under Art 64.1 of Annex, and to omit service of the appeal on the Respondent under Art 10.9 of LSC and Art 60.2 of Annex. 

[8] Articles 4 and 5 of LSC lay down who can be a party in proceedings before the SCSC. A Respondent, by virtue of Art 5.2.2.2 of LSC, is at the choice of the Agency or Enterprise subject to the administration of the Agency or the Agency acting on behalf of the concerned Enterprise. 
[9] The SCSC may add as a respondent any person that it deems necessary or appropriate in order to ensure the full and complete adjudication of any case or matter before it (Art.5.2.2.5 of LSC). Such joinder of a party presupposes a pending case or matter already before the SCSC.
[10] Thus a Municipality can only be added as a respondent if there is already, in the case pending before the SCSC, a [several] Respondent(s) that fall[s] within Art 5.2 of LSC. The SCSC does not have jurisdiction over a claim where the Municipality is the only respondent in the case.  

[11] The only respondent in the instant case is a Municipality and the SCSC has no jurisdiction. 

[12] The proceedings were initially under UNMIK Reg No 2008/4 and UNMIK AD No 2008/6; however, the LSC entered into force on 1 January 2012, which altered the jurisdiction of the SCSC. The jurisdiction of the SCSC is properly determined under LSC and its Annex.
[13] The Appellate Panel will therefore send the case file to the Basic Court in Dragash/Dragaš, which is the competent court.
[14] Accordingly, the Appellate Panel pursuant to Art 10.10 of LSC has made the Decision contained in the enacting clause.
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